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UNI TED STATES OF AMERI CA
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BARRY L. VALENTI NE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14894
V.

RASMARK JET CHARTER, | NC.,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge Wlliam R Millins,
at the conclusion of an evidentiary hearing held on May 28 and
May 29, 1997.' In that decision, the |aw judge affirmed nost of

the regulatory violations contained in the Admnistrator’s

! Attached is an excerpt fromthe hearing transcript containing

the oral initial decision.
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emergency order, revoking the Part 135% air carrier operating
certificate held by respondent, Rasmark Jet Charter, Inc.
(Rasmark). The |aw judge did not, however, affirman allegation
of a violation of FAR § 135.179(a).>®> He concluded that Rasnmark
did not lack the care, judgnent, and responsibility to hold an
air carrier operating certificate and then nodified the sanction
of revocation by assessing, instead, a $13,000 civil penalty.

The sole issue raised by the Adm nistrator is, whether the
| aw judge erred in nodifying sanction, “thereby finding
Respondent qualified to hold a Part 135 air carrier operating
certificate.” Respondent has filed a brief in reply, urging the
Board to affirmthe law judge’'s initial decision. For the
reasons that follow, we deny the Adm nistrator’s appeal.

Rasmar k has been in operation since 1982. It’s President
and Director of Qperations is Mark Rasnussen. The conpany
enpl oys about twenty people and has six aircraft, including 4
Lear Jets and a Fal con 20. The nmai ntenance and mai nt enance
record- keepi ng concerning three of the Lear Jets and the Fal con
20 are the subject of this proceeding. According to the
Adm ni strator, Rasmark’ s nmai ntenance programis so poor, that it
evi dences Rasmark | acks the care, judgnent, and responsibility

that is required of a Part 135 operator in order to hold an air

2 Federal Aviation Regulations (FAR), 14 C.F.R Part 135.

% Section 135.179(a) prohibits the takeoff of an aircraft with
i noperabl e instrunments or equi pnent.



carrier operating certificate.* The Administrator’s conpl ai nt
al | eges nunerous mai nt enance and nai nt enance record-keepi ng
deficiencies, as outlined below.®> Rasmark adnmits to many of the
facts underlying these allegations.®

Regarding Cvil Aircraft NA5MR

-the left engine was required to receive a hot section

i nspection at 1000 hour intervals. [It received one on
April 27, 1994 at 13,188.7 hours and then not until June 15,
1996, at 14,510 hours.]

-the engi ne was overhaul ed on Septenber 5, 1985 at 9995.2
hours and not again until 15,067.8 hours. [It is to be
over haul ed every 5000 hours.]

-the engine has 6 life limted conponents due repl acenent
during the engine overhaul. The engine was therefore
operated w thout replacenent of these parts.

-the aircraft had 8 discrepancies noted on July 20, 1994
[ but was returned to service on July 23, 1994 with the
notation “This aircraft was found to be in an airworthy
condition per Rasmark AAIP,” w thout explanation of what
corrective actions had been taken].

* The Administrator’s reliance on Administrator v. Wsler, NTSB
Order EA-3591 (1992), is clearly msplaced. The | anguage cited
in the appeal brief relates to whether there existed sufficient
evidence to withstand a notion to dismss the conplaint as stale.
The question here is whether a preponderance of the evidence
establishes that Rasmark | acks qualifications to hold an air
carrier operating certificate.

> The Adnministrator alleged violations of FAR Sections
91.403(a),(b) and (c); 91.405(a) and (b); 91.407(a)(2);
91.417(a); 135.3(a), 135.21(a), 135.25(a)(2), 135.63(c),
135.143(a), 135.179(a), 135.179(a), 135.411(a)(1l), and
135.419(g). These sections generally set forth the
responsibilities of a Part 135 operator to maintain its aircraft
in an airworthy condition, to preclude the operation of
unairworthy aircraft, and to insure that proper maintenance
records are kept.

® Those facts that were adnmtted by Rasmark are set forth in
br ackets.



-on July 20, 1994 both engi nes were approved for return to
service after a 300 hour inspection without entry of a
repair for a discrepancy noting that the engi nes woul d not
make maxi num RPM  Engi nes were then operated 87 nore hours.

-the right engine was renoved fromaircraft, reinstalled
with no record of repair, and then operated another 72.1
hours. On June 15, 1996 the right engine was inspected and
maj or mai ntenance was perfornmed by a repair station. No
record of any interiminspections.

-on Qctober 4, 1996, JetCorp, a repair station, recorded
di screpanci es, and no record of repair for these
di screpanci es exi sts.

-an inspection of the baronetric altinmeter was to be
performed in August 1996, but was not noted as perforned
until April 1997. [The aircraft was operated in instrunent
weat her conditions during the interim]

-air data systens required 24 nonth inspection/certification
and were due in August 1996 but no record of being perfornmed
until Decenber 24, 1996, and the aircraft was operated
during that period.

Cvil Aircraft NA7MR

-the primary aileron control cable and the primary el evator
control cable have a service life of 2400 hours. They were
repl aced on August 16, 1992 at 8, 754 hours and not repl aced
at 11, 361.5 hours.

-a work order to Bonbardier repair station indicated 37
di screpanci es that were marked “do not work,” by Rasmark.
None were ever docunented as repaired. [Rasmark operated
the aircraft with the di screpancies not corrected.]

-a torque ring on the engine was not replaced when it had
7113 engine cycles, when it was to be replaced at 6775
cycl es.

-an aircraft discrepancy |og indicated on February 5, 1997,
that the autopil ot was unusable, would not hold altitude,
and had an apparent trimrunaway. Corrective action was
taken and noted. [The note also said a test flight would
occur, but it never did.]

-the Airplane Flight Manual (AFM in the aircraft was
outdated. [Aircraft operated 41 flights nonethel ess. ]



-the aircraft weight records fail to show that the aircraft
was wei ghed every 36 nonths. [The aircraft was operated
with outdated aircraft weight records.]

-the basic operating weights of the aircraft in 1992 coul d
not be reconciled with BOM for 1995, 1996, and 1997.

Cvil Aircraft N25TK

-[an AD requiring an inspection of the flapper valve was

i ssued by the FAA.] The AD does not appear to have been
conplied with, and the aircraft was operated 736.7 hours
beyond the mandated 50 hour interval after issuance of the
AD.

-engi ne conponents that were life limted were operated
after exceeding their limts.

-the engine was operated 1978.9 hours between hot section
i nspections that are required at 1500 hour intervals.

-Rasmark substituted the aircraft manufacturer’s inspection
program for the FAA Approved Aircraft Inspection Program
(AAIP) for this aircraft, w thout FAA approval.

-[the aircraft was operated with discrepancies that had not
been corrected.]

-[on Decenber 8, 1996 and January 18, 1997, an engine fire
warning light illumnated during clinb, but was not reported
to the FAA as required.]

-di screpanci es noted were deferred for repair in accordance
with the MEL, but then extended beyond the all owabl e peri od.
The aircraft was operated during that tinmne.

-[the aircraft was operated 43 flights between March 1, 1997
and April 9, 1997, with incorrect weight records.] Weight
records dated 1992, 1993, 1995, and 1997 are inconsistent

w th each other.

Cvil Aircraft N25MR

-the aircraft overflew the requirenent for a 200 hour
i nspection by 64.3 hours. It received a 300 hour inspection
not provided for in the AAlP.

-the aircraft had a 2400 hour inspection on March 26, 1990
at 7096. 2, and another was not noted until April 10, 1997,



at 19617.8. Life limted parts - the aileron and el evator
control cables were therefore overflown by 1121.6 hours.

-[the Airplane Flight Manual (AFM was outdated.] The
aircraft operated with the AFM out of date.

-the aircraft weight records were incorrect, the aircraft
oper ated nonet hel ess, and the aircraft was operated at a

wei ght heavier than its approved maxi numranp wei ght on 2
flights.

Not wi t hst andi ng Rasmark’s willingness to stipulate to many
of the facts, Rasmark’s forner Director of Mintenance, Larry
Vaughan, testified that actually all required i nspections were
performed, albeit sonme late, and all deficiencies were corrected
or deferred for correction, in accordance with the M ni mum
Equi pment List (MEL). Vaughan insists that any aircraft that
was not airworthy was grounded until it was repaired.

Vaughan’s clains are to sone extent corroborat ed.

Rasmark’ s di spatcher testified that a current status board was
mai nt ai ned so that she would know which aircraft were avail abl e
and which aircraft were grounded for maintenance or repair. A
Rasmar k mechanic, Ed Brown, testified that he repaired every
deficiency noted in the conplaint wwth regard to the Fal con Jet.
As to the deficiencies noted for Gvil Arcraft NA7MR Vaughan's
unrebutted testinony was that these were mnor problens that did

not meke the aircraft unairworthy, and that in fact each problem



not ed had been corrected, when the aircraft was available.’
Were repairs were made but not docunented, Vaughan admts
responsibility.?

Vaughan al so testified that he believed he had the
authority to defer discrepancies “at will.” He clains that
Rasmark’ s aircraft and records were inspected at the end of 1994
by nowretired FAA Principal Miintenance |Inspector (PM) Lopez.
Vaughan cl ai nr8 he showed Lopez records where Vaughan ext ended
deferrals on his own, and Lopez never chall enged his actions.

He also testified that he believed his authority was derived
from Rasmark’s Operations Manual (TR-277).° Vaughan testified
that it was common practice to ask a repair station to not work
on the sinple discrepancies so that they could be repaired by
Rasmar k’ s mechani cs at nuch | ess cost.

Vaughan did admt that he del ayed an engi ne overhaul of
Cvil Aircraft NA5MR, and that one hot section inspection for the

sane engine was |ate. Vaughan testified this was done at

" Vaughan expl ained that the aircraft had just had a 12

year/ 12,000 hour inspection, and he questioned the quality of the
wor k done. He obtained a ferry permit and took it to Bonbardi er
so that that repair station could check the aircraft thoroughly.
The |ist was extensive because Bonbardier |isted everything that
the other repair station had failed to do, regardl ess of whether
the deficiency affected the aircraft’s airworthiness.

8 Vaughan’s mechanic certificate will apparently be suspended for
90 days.

°Admi ni strator’s Exhibit 50, the AAIP for N25MR, does state that
Rasmark need only “adhere as closely as possible” to al
recommended i nspection intervals (not to exceed +20 flight hours
for hourly inspections or +2 weeks for cal endar inspections).
See para. H, Page 9-4.



®  Vaughan

Rasnussen’s direction, a claimwhich Rasmussen denies.*?
also testified that Cvil Aircraft NA7MR was not grounded when
the primary aileron control cable, the elevator control cable,

and an engine torque ring were due to be replaced, because it
woul d have cost Rasmark a | oss of revenue.

The | aw judge appears to have determ ned that these admtted
violations were mtigated because they could only be established
with reconstructed records that may have contai ned i naccurate
dates as to the last replacenent of these itens. W have been
offered no reason to reject this view As the record reveals, in
Novenber 1993, shortly before Vaughan was hired by Rasnmark, the
United States Custons Service had seized 60 boxes of records from
Rasmark offices, including all of its maintenance records,

airframe and engi ne | ogbooks. ! Vaughan testified that with the

assi stance of PM Lopez, he attenpted to reconstruct the

0 Al'though not referred to in his decision, we think the |aw

j udge must have consi dered, as we have, the transcript of a taped
conversation between Vaughan and FAA counsel (Exhibit R-5) where
Vaughan insisted that he could not strike a deal with the

Adm ni strator, even under the threat of revocation of his
mechanic’s certificate, because he sinply did not “have” anything
on Rasmussen. At the hearing, after already receiving a deal for
a 90-day suspension, Vaughan testified that Rasnussen had
directed sone of his actions, and that Rasnmussen was the final
authority on grounding aircraft and del aying inspections in order
to delay the expenditure of noney. Vaughan also testified that
he woul d not take all the blane for this situation. (TR-261).

' The seizure was based on criminal allegations against
Rasnmussen that have not resulted in charges.



mai nt enance records. ' In May 1995, Custons was ordered to
return the records. Vaughan described them as being in poor
shape, unorgani zed, and just thrown in boxes. Sone records were
m ssing. Vaughan testified that he researched the records

t horoughly, presunably so that they could be reconciled with the
tenporary records he had. H's success in doing so is
guestionabl e, at best.

Vaughan’ s testinony severely underm nes the Adm nistrator’s
contention that Rasmark should be liable for his acts. To the
extent that violations did occur, it is clear fromthis record
that they were nore the result of Vaughan’s m sunderstandi ng of
the regul ations, rather than a systematic effort on the part of
Rasmark to circunmvent the FAR It was reasonable for Rasmark to
rely on the expertise of its Director of Mintenance. W decline
to hold Rasmark equally liable for all of Vaughan's actions.

We recogni ze that Board precedent typically holds a Part 135
operator responsible for the supervision of its maintenance
program and we have not hesitated in the past to revoke Part 135
operating certificates for far less than the allegations
presented here. However, we think this case is distinguishable.
The issue before us is whether Rasmark knew or shoul d have known

of the inappropriate actions of its enployee. In Adm nistrator

v. Okl ahoma Executive Jet Charter, Inc. and Alan Curtis, NTSB

2 According to M. Rasnmussen, a tenporary system had al ready
been set up with the help of the PM, so that Rasmark could
(continued. . .)
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Order EA-3928 (1993) at 8, ftn. 10, we rejected the proposition
that a conpany is always equally cul pable for the violations of

its enployee. See also, Admnistrator v. M ssouri Aerotech

I ndustries, Inc., NTSB Order EA-3999 (1993), where we held the

conpany responsi bl e because it had at least inplicity authorized
the actions of its enployee, noting that the General Manager in
that case attenpted to defend his enpl oyees’ actions when he
testified before the | aw judge.

In this proceedi ng, Rasnussen testified that he did not
direct the actions of Vaughan. He also testified that Vaughan
told himthat he had received FAA approval to follow the
manuf acturer’s inspection programinstead of the AAIP. (TR-334).
This testinony was not rebutted. We think that, with his
mai nt enance records in shanbl es, Rasnmussen hired a highly
experienced Director of Mintenance (DOM and relied on his DOM s
expertise to bring Rasmark’s programinto conpliance. W sinply
find it remarkable that a Director of M ntenance with over 26
years’ experience in aircraft maintenance, including service as
DOM wi th several other charter operations, could be so ignorant
of the applicable rules and regulations. This finding is
inplicit in the |l aw judge s decision, and we believe it was based
| argely on his observation of the deneanor of the w tnesses. As

we noted in Adm nistrator v. Okl ahoma Executive Jet Charter, Inc.

(...continued)
continue its operations.
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and Alan Curtis, NTSB Order No. EA-3928 (1993), we place a great

deal of “reliance on the |aw judge’s ability to sort out a host
of issues and nuances which can be observed at trial....” 1d. at
9.

The | aw judge al so placed great significance on the fact
that the remai nder of Rasmark’s operation, including pilot
qualification and training, dispatch, and operations, was found
to be in conpliance with Part 135. And, as the |aw judge
highlighted in his initial decision, the Adm nistrator neither
al l eged nor proved that Rasmark falsified its naintenance
records. While we are concerned that there is evidence that
Rasmark did operate unairworthy aircraft, we cannot disagree with
the I aw judge’s conclusion that under these specific
ci rcunstances a $13,000 civil penalty assessed agai nst the

operator will suffice as a sanction for these violations.
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ACCORDI NAY, IT IS ORDERED THAT:

1. The Adm nistrator’s appeal is denied; and

2. The initial decision assessing a $13,000 civil penalty
agai nst Rasmark is affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



