SERVED: July 25, 1997
NTSB Order No. EA-4575

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 23rd day of July, 1997

BARRY L. VALENTI NE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14229
V.

JAVES C. ANDERSOQN,

Respondent .
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Wlliam R Millins rendered in this
proceedi ng on June 5, 1996, at the conclusion of an evidentiary
hearing.! By that decision, the law judge affirmed an order of

the Adm ni strator suspending respondent’'s airframe and power pl ant

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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mechanic certificate (No. 574925739) for 15 days for his alleged
violation of section 121.701(a) of the Federal Aviation
Regul ations, "FAR " 14 C.F.R Part 121.% For the reasons
di scussed bel ow, the appeal will be denied.?

The Adm nistrator's August 31, 1995 Order of Suspension (the
conpl aint here) alleged, anong other things, the follow ng facts
and circunstances concerning the respondent:

2. At all tinmes nentioned herein, your [sic] were enployed
as a nechanic by MarkAir, Inc., (MarkAir), an air
carrier engaged in interstate air transportati on under
Part 121 of the Federal Aviation Regul ations.

3. During the course and scope of your enploynent with
Mar KAi r, on or about February 23, 1995, you were
di spatched to perform nai ntenance on civil aircraft
N674MA, a Boei ng Model B-737-200, at the Fairbanks
I nternational Airport, Fairbanks, Al aska.

4. The reason you were dispatched to perform mai nt enance on
civil aircraft N674MA as described in paragraph 3 is
that the pilot in conmand had reported a possible flap
problem Upon reaching the aircraft, the pilot in
command i nformed you that the problemrequired right-
hand aileron input to maintain straight and | evel
flight.

5. After the events described in paragraph 4, you perforned
mai nt enance on civil aircraft N674MA whi ch incl uded
deploying and retracting the flaps and inspecting the
left and right inboard aft flap assenblies.

’FAR section 121.701(a) provides as foll ows:
8§ 121.701 Muaintenance log: Aircraft.

(a) Each person who takes action in the case of a
reported or observed failure or mal function of an airfrane,
engi ne, propeller, or appliance that is critical to the
safety of flight shall nmake, or have nade, a record of that
action in the airplane's maintenance | og.

3The Adnministrator has filed a reply brief opposing the
appeal .
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At the tinme of the maintenance referenced in paragraph
5, civil aircraft N674MA was at an internediate stop on
Mar KAir Flight No. 61, a schedul ed, passenger-carrying
flight operated in air transportation under Part 121 of
the FAR by MarkAir from Anchorage, Al aska, to
Deadhor se, Al aska.

The probl em descri bed in paragraph 4 constitutes a
reported or observed failure or mal function of an
airframe, engine, propeller, or appliance that is
critical to the safety of flight.

At the conclusion of the maintenance referenced above,
nei t her you nor anyone el se nade an entry in the

mai nt enance records for civil aircraft N674MA regardi ng
t he above-descri bed nai ntenance, and the aircraft
departed on the next leg of its scheduled flight.

Later on February 23, 1995, you were again dispatched to
perform mai ntenance on civil aircraft N674VMA at the

Fai rbanks International Airport, Fairbanks, Al aska,
because the probl em described in paragraph 4 persi sted.

You agai n perforned mai ntenance on civil aircraft
N674MA whi ch included deploying and retracting the
flaps, inspecting the right, inboard, aft flap
assenbly, and applying deicing fluid to the flap
tracks. Despite these efforts, you observed that the
right, inboard flap would not fully retract.

At the tinme of the maintenance referenced in paragraph
10, civil aircraft N674MA was at an internedi ate stop
on MarkAir Flight No. 62, a schedul ed, passenger-
carrying flight operated in air transportation under
Part 121 of the FAR by MarkAir from Deadhorse, Al aska,
to Anchorage, Al aska.

The probl em descri bed in paragraph 10 constitutes a
reported or observed failure of an airfranme, engine,
propeller, or appliance that is critical to the safety
of flight.

At the conclusion of the maintenance referenced in
paragraph 10, neither you nor anyone el se nmade an entry
in the mai ntenance records for civil aircraft N674MA
regarding this nmai ntenance, and the aircraft departed
on the next leg of its scheduled flight.

Respondent, for the nost part, does not dispute the facts

presented in the conplaint, including the allegations that he



4
twce failed to nmake mai ntenance entries about the flap problem
Hi s appeal, rather, takes issue with the | aw judge's concl usion
that the deficiency in the inboard aft flap's operation anounted
to a failure or mal function that was, within the nmeaning of the
cited regulation, critical to the safety of flight. Respondent
argues that the problemwas not of that nagnitude and,
consequently, there was no obligation to nake a mai ntenance entry
concerning it. As we find no error in the law judge's rejection
of that argunent, in light of the parties' evidentiary
submi ssions, we will deny the appeal.*

Qur affirmation of the initial decision does not nean that
we agree with the | aw judge's determ nation that the dispositive
i ssue in the case was whet her the evidence supports a concl usion
that the flap mal function was critical to flight safety. To the
contrary, we think the seriousness of the flap malfunction is of
doubt ful rel evance for purposes of assessing whether respondent
properly discharged the duty the regul ation i nposed upon him
The |l aw judge's different and, in our judgnent, m staken
construction proceeds fromthe belief that the regul ation
requi res mai ntenance entries only with respect to reported or

observed failures or mal functions that are critical to flight

‘W agree with the Administrator that the respondent is not
free to press on appeal matters in the nature of affirmative
def enses, such as whet her respondent was denied access to the
aircraft's mai ntenance | og, that cannot be resol ved because no
evi dence in support of them was advanced at the hearing.
Simlarly, assum ng, arguendo, our authority to review such
guestions, respondent nmay not raise for the first tine on appeal
objections relating to the manner in which the case was
i nvestigated or prosecuted.
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safety. However, we do not read the regulation to condition the
need for a log entry on an assessnent of the seriousness of a
mai nt enance problemthat was reported or observed. Rather, the
regul ation inposes a duty to make a | og entry whenever a reported
or observed failure in a conponent or systemthat is critical to
flight safety results in sonmeone having taken action to identify
and correct it. In other words, it is not the actual problemthe
aircraft has experienced, but the discrepancy's |ocation that
triggers the necessity for the recording of responsive action.

Under either reading of the regulation, however, the
Adm ni strator would be entitled to a judgnent that his regulatory
charge had been proved, for the evidence provided by his two
i nspectors, through sworn statenent and |ive testinony, supports
a finding that a maintenance entry reflecting respondent's
troubl eshooting efforts needed to be made whet her the non-
retracting flap was critical to flight safety because of its
actual inpact on the aircraft's operation or because the flap is
part of the aircraft's flight control system \Wile respondent
believes that the | aw judge should have found his unsworn
docunentary evidence on the effect of the flap's mal functioning
on flight safety to be dispositive, he has not shown error in the
| aw judge's determnation, fully explained in his decision, that
the Adm nistrator nmet his evidentiary burden through the

testimony of his expert w tnesses.
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ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent's appeal is denied;

2. The initial decision of the |law judge is affirned; and

3. The 15-day suspension of respondent's nechanic
certificate shall commence 30 days after service of this opinion
and order.”
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®For purposes of this opinion and order, the respondent nust
physically surrender his certificate to an appropriate
representative of the Adm nistrator, pursuant to FAR section
61. 19(f).



