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NTSB Order No. EA-4577

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 28'" day of July, 1997

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE- 14559
V.

PATRI CK HEI DENREI CH,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on August
20, 1996, and the | aw judge’' s subsequent (Septenber 9, 1996,
corrected Septenber 16, 1996) denial of respondent’s request that
he reconsider his August decision.® In his orders, the |aw judge
granted the Adm nistrator’s notion for summary judgnent based on

respondent’s failure tinely to file an answer to the

! Copies of the three decisions are attached.
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Adm ni strator’s energency revocation order, as well as
respondent’s failure to reply to the Adm nistrator’s notion. W
deny the appeal .

On June 25, 1996, the Adm nistrator served his Enmergency
Order of Revocation on respondent. That order noted that any
appeal was due at the NTSB within 10 days, and that if an appeal
were filed, the order would be filed with the NTSB as the
conplaint in the case. On July 3'% respondent sent his appeal
to the NTSB, and it was received by the FAA on July 5'". By
letter of July 8" the Administrator filed his Emergency Order
as his conpl aint.

Under the Board’'s rules for energency proceedi ngs, 49 CFR
821 Subpart |, respondent’s answer to the conplaint was due
within 5 days of service of the conplaint, i.e., July 13. On
July 10, the Board called respondent’s counsel to inquire whether
respondent intended to waive the energency tinetable and proceed
i nstead under the nore expansive tinme limts in Subpart D (for
exanpl e, the answer is due in 20, rather than 5, days).
Respondent did not answer the question at that tinme. The due
date for his answer passed with no filing by respondent and no
response to the Board's inquiry. According to respondent, “on or
about” July 15'". he advised the Board that he woul d waive the
enmergency procedures. He subsequently received the Board' s
standard, pre-printed information regarding procedures under the
normal , Subpart D, schedule. On July 26'", the Adni nistrator

filed his notion for judgnment on the pleadi ngs based on
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respondent’s failure to answer. As noted, respondent also failed
to reply to this notion.

Respondent’ s counsel, on appeal, argues that he shoul d be
excused procedural failures due to his confusion in late July as
to the energency versus the regul ar pl eadi ng schedul e, applicable
due dates, and the relevance of the Adm nistrator’s notion after
respondent had wai ved the energency. He suggests that, based on
information his staff allegedly obtained orally fromthe Board,
he was justified in taking no action, but instead awaiting the
filing by the Adm nistrator of another copy of his order as a new
conplaint. However regrettable respondent’s confusion in |ate
July, the events critical to our disposition of this matter
occurred much earlier: respondent failed to file the required
answer or any other pleading in response to the conplaint by July
13.

Respondent cannot ignore this requirenment based on his
later, untinely offer to waive the energency procedures or his
| ater professed confusion (confusion the |aw judge did not
credit). H's choice was to waive the energency before the
answer’s due date of July 13, or to seek and obtain an extension
of time to file the answer until he had determ ned whether to
wai ve the energency. His failure to file an answer by July 13,
absent good cause shown, justified the Admnistrator’s filing of
a notion for summary judgnent. The |ack of an answer, and the
| ack of a response to the Admnistrator’s notion, required the

| aw judge to grant the Adm nistrator’s notion and affirmthe
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Adm nistrator’s order. W cannot find that this concl usi on was

error. See 49 CFR 821.11. Cf. Adm nistrator v. Hooper, NTSB

Order EA-2781 (1988) on remand from Hooper v. NTSB and FAA, 841

F.2d 1150 (D.C. G r. 1988) (Board intends to adhere to policy
requi ring dismssal, absent show ng of good cause, of all appeals
in which tinely notices of appeal, tinely appeal briefs or tinely
extensi on requests have not been filed). Nor, as noted, has
respondent ever offered any reason, in an attenpt to denonstrate
good cause, why he was unable to file an answer between July 8

and July 13.2

2 Respondent has filed an “objection” to that part of the

Adm nistrator’s reply in which the Adm nistrator stated that
respondent’s answer to the conplaint (if the regular, 20 day,
schedul e applied, was due on or before July 28). The objection
is noot. Respondent’s answer woul d have been due July 29, as
respondent argues, but only if he had tinely waived the energency
and had not already been in default.

Respondent has also filed a letter indicating that a jury in
California acquitted himin a crimnal case involving the sane
all egations as the Adm nistrator’s conpl aint here (one incident
of low flight and one incident of a near-mss wth a police
helicopter). The letter states, in part:

Al t hough factual innocence is not at issue in his appeal
(which deals with a procedural default) M. Heidenreich
believes that the Board should be aware that his innocence
has in fact been proven in a trial by jury before the Board
deci des whether to allow himthe opportunity [to] have the
i dentical charges determned on the nerits in relation to
his airman’s certification.

The Adm nistrator asks that this letter be stricken fromthe
record. Respondent has replied in opposition, stating that “the
jury verdict in Californiais a clear indication that he woul d be
severely prejudiced if the Board sustains a procedural default in
this matter ...the only reasonable inference is that the charges
agai nst respondent are groundl ess.”

W w il deny the Adm nistrator’s notion. Qur decision
di sm ssing the appeal due to respondent’s failure to file a
(continued.))
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ACCORDI NGY, IT I S ORDERED THAT:
1 Respondent’ s “objection” is denied as noot;
2 The Adm nistrator’s notion to strike is denied;
3. Respondent’ s appeal is denied; and
4

The initial decision is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(continued.))

tinmely answer to the conplaint is conpletely separate from and
i ndependent of any other judicial or adm nistrative action
related to the cited incidents. That a jury in California
acquitted respondent is no basis to ignore Board rules and
precedent. Respondent may apply to the Adm nistrator for

rei ssuance of his pilot certificate.



