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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 21°" day of August, 1997

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14006
V.

ROBERT R. RAWLI NS,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge WIlliamE Fower, Jr., rendered in
this proceeding at the conclusion of an evidentiary hearing held

on March 12, 1996.%' By that decision, the |aw judge upheld the

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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all egation, as set forth in the Adm nistrator’s Order of
Suspension (conplaint), that respondent, a private pilot,
vi ol ated section 61.118 of the Federal Aviation Regul ations
(FARs) by acting as pilot in conmand (PIC) of an aircraft
carryi ng passengers for conpensation.? The |aw judge then
reduced the period of suspension from90 to 45 days.® As
di scussed bel ow, we deny respondent’s appeal .

The conplaint states, in pertinent part:*

1. You are the holder of a Private Pilot certificate
nunmber 2096798.

2. On or about April 27, 1994, you acted as pilot-in-
command of a Cessna 182E identification nunber N1DZ in
the vicinity of Scotia, New York.

3. During the above-descri bed operation, you acted as

pilot-in-command of an aircraft that was carrying

passengers or property for conpensation or hire when

you did not hold a commercial pilot certificate.

4. Specifically, the Duanesburgh Sky D ving Cub, for

whom you were flying, receives conpensation for

parachute junps.

The | aw judge found that David Bove, a passenger on the
subject flight, paid $200 to the Duanesburgh Sky Diving C ub

(Duanesburgh), not to beconme a nenber of the club, but to receive

(..continued)

Respondent filed an appeal brief, to which the Adm nistrator
replied. Respondent then filed a response to the Admnistrator’s
reply brief. W grant the Admnistrator’s notion to strike that
reply as it was filed in contravention of section 821.48(e) of
the Board’ s Rules of Practice.

’See Appendi x for text of section 61.118.

3The Administrator did not appeal the reduction in sanction.

‘Respondent adnitted the allegations in paragraphs 1-2, and
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skydi ving instruction. Further, even though respondent was an
unpai d volunteer, he was not sharing expenses with the
passengers.

On appeal , respondent argues that he should not be found to
have vi ol ated section 61.118 because, as the | aw judge concl uded,
he received no conpensation for the flight. He also argues that
the club is nmerely a social group consisting of people who enjoy
skydi ving and wi sh to pronote the sport, not an enterprise for
profit, and he flew for the club for his own enjoynent. Lastly,
even assum ng arguendo that the paynent fromthe passenger was
made to respondent, he asserts, the shared-expenses exception to
61.118 applies, in that the noney was used to cover the cost of
t he skydi ving expedition. W reject each argunent in turn.

The facts adduced at hearing support the | aw judge’s
determ nation that the flight was for conpensation or hire. It
i's uncontroverted that M. Bove contacted Duanesburgh to procure
skydi ving instruction after reading the club’s listing in the
| ocal “yell ow pages” tel ephone directory under “parachute
instruction.”® (Tr. at 18, 43.) He paid $200 for the first
flight and instruction, and di scussed with respondent the
possibility of getting a discount on future instruction if he

paid in advance.® (Tr. at 19, 25.) M. Bove did not consider

(..continued)
deni ed those in paragraphs 3-4.

°This was M. Bove's second flight/instruction with
Duanesburgh. I n 1992, he contacted the club (also after reading
the yell ow pages listing), paid for, and acconplished a parachute
jump.  (Tr. at 17.)
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himself to be a nenber of the club or a sharer of flight

expenses: he sinply thought he was paying noney for a service.
(Tr. at 43.)

Whet her the club is a profitable venture is not of
i nportance here. Duanesburgh held itself out to the public as a
pl ace where aspiring skydivers could, for a fee, receive
instruction and participate in a dive. As such, the paying
passengers on board the skydiving flight at issue were entitled
to have a properly-certificated pilot operate the aircraft.

As to respondent’s alternative claimthat, if M. Bove's
paynment is attributed to respondent, it was a perm ssible sharing
of expenses, we again do not agree. First, there is no nention
in the record that respondent incurred any expenses hinself in
relation to the subject flight. Furthernore, the shared-expenses
exception is only valid where the pilot and passenger share a

common purpose in the flight. Admnistrator v. Croy and Rich,

NTSB Order No. EA-4306 at 3 (1994). According to respondent, he
acts as pilot-in-command of such flights for Duanesburgh because
he likes to fly and enjoys the conpany of skydivers.” (Tr. at
207.) The purpose of M. Bove taking the flight was to | earn how

to skydive. Thus, their principal reasons for participating in

(..continued)

®Respondent testified that his wife owns the club and he is
one of the founders. He is not, however, a paid enployee of the
club. (Tr. at 194.)

‘I'n addition, while respondent said he does not fly to
accrue flight time, he does |og enough of his flight tinme to stay
current and usually does not fly outside of his flights for the
club. (Tr. at 206, 208, 212.)
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the flight were distinct and different.?®
ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent’ s appeal is denied; and
2. The 45-day suspension of respondent’s private pil ot
certificate shall begin 30 days after service of this order.®
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(..continued)

8¢f. Administrator v. Reimer, 3 NTSB 2306 (1980), where we
found that, when a pilot™s purpose is to gain flight time and the
passenger’s purpose is to skydive, the two do not share a common
pur pose.

°For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR section 61.19(f).




