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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 5th day of Septenber, 1997

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14405
V.

ALAN G LARSCN,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Both the Adm ni strator and respondent appeal the oral
initial decision of Admnistrative Law Judge Wlliam R Millins,
rendered at the conclusion of an evidentiary hearing held on June
6, 1996.' By that decision, the law judge found that respondent
vi ol ated sections 135.229(b)(2)(i), 91.13(b), and 91. 103 of the

! An excerpt fromthe hearing transcript containing the initial
decision is attached.
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Federal Aviation Regulations (“FAR’), and inposed a 120-day
suspension -- a reduction of the 240-day suspension sought by the
Adm nistrator -- of respondent’s airline transport pilot (“ATP")

certificate.? W grant the Adnministrator’s appeal and deny

respondent’ s appeal.

The Adm nistrator’s conplaint alleged that FAR viol ations

> FAR 8§ 135.229, 91.13 and 91.103 (14 C F.R Parts 135 and 91)

provi de,

in relevant part, as follows:

§ 135.229 Airport requirenents.

* * * * *

(b) No pilot of an aircraft carrying passengers

at night may takeoff from or |land on, an airport
unl ess --

* * * * *

(2) The limts of the area to be used for |anding

or takeoff are clearly shown --

(1) For airplanes, by boundary or runway marker

l'ights;

* * * * *

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in
a careless or reckless manner so as to endanger
the life or property of another.

* * * * *

§ 91.103 Preflight action.

Each pilot in command shall, before beginning a

flight, beconme famliar with all avail able information
concerning that flight



occurred on two separate occasions, the facts of which are not
seriously disputed. The first occasion was April 9, 1995, when
respondent was pilot-in-command of N9825F, a Beech 65-90 (“King
Air”) operating as an air anbul ance on a round-trip flight from
Kot zebue to Noat ak, Al aska. Respondent did not reviewthe
Notices to Airmen (“NOTAMs”) for Noatak prior to departure and he
was thus unaware that the runway |ights there were out of

service. Respondent nonethel ess | anded at Noatak at 5:05 AM and
subsequent |y departed at 5:31 AMwith two passengers on board.?
The Adm nistrator’s conplaint alleged that respondent’s failure
to obtain the pertinent NOTAMs for his flight violated section
91.103, that respondent’s takeoff from Noatak violated section
135.229(b)(2)(i),* and that both the landing and the takeoff at
Noat ak vi ol ated section 91.13(a). At the conclusion of the
hearing, the | aw judge ruled that respondent violated sections
91. 103 and 135.229(b)(2) (i), but that neither respondent’s

| andi ng nor takeoff at Noatak was in violation of section

91. 13(a).

%1t was established at the hearing that on April 9, 1995, civil
tw light began at Noatak, Al aska, at approxinmately 6:28 AM
Adm nistrator’s Exhibit C5. Accordingly, the takeoff and
| andi ng at Noatak occurred at night. See 14 CF.R § 1.1.

* The presence of commercial passengers -- the patient and the
patient’s nother -- aboard the King Air for the return trip to
Kot zebue renders that |eg subject to the requirenents of 14
C.F.R Part 135. This is not disputed by respondent.



The second occasion cited in the Adm nistrator’s conpl ai nt
was June 28, 1995, when respondent was pilot-in-command of
N9825F, a Cessna C- 208 (“Caravan”) perform ng aerial survey work
near Tal keetna, Al aska. The Caravan struck trees while
maneuvering. Respondent, who heard a “thunp” and was aware of
the fact that the aircraft had struck trees, observed sone green
marks on the left wing strut but nonethel ess continued the flight
for, approxi mately, another four-and-one-half hours.®> Tr. at
180-181. Upon landing, it was |earned that the skin and | eadi ng
edge of the outboard section of the right wing, which was not
visible frominside the aircraft due to a radar pod nounted on
the right wing, had been damaged. The Admi nistrator’s conpl ai nt
all eged that the tree strike violated section 91.13(a), and that
respondent’ s decision to continue the flight after the tree
strike violated sections 91.7(b) and 91.13(a).® At the

conclusion of the hearing, the | aw judge ruled that respondent

> Respondent and his passengers were sufficiently concerned by
the tree strike that they exam ned as nmuch of the aircraft as
they could fromwthin the aircraft. Tr. at 181-182.

® FAR § 91.7 provides, in relevant part, as foll ows:

§ 91.7 Civil aircraft airworthiness.

* * * * *

(b) The pilot in command of a civil aircraft is
responsi bl e for determ ning whether that aircraft is in
condition for safe flight. The pilot in command shal
di scontinue the flight when unairworthy mechanical,
el ectrical, or structural conditions occur.



vi ol ated section 91.13(a) by striking the trees, but that
respondent did not violate sections 91.7(b) or 91.13(a) by
continuing the flight after striking trees.

On appeal, the Adm nistrator argues that the |aw judge erred
in ruling that respondent did not violate section 91.13(a) when
he took off before twilight from Noatak, and in ruling that
respondent did not violate sections 91.7(b) and 91.13(a) when he
continued his flight after the Caravan struck trees.’

Adm nistrator’s Brief at 21. The Adm nistrator also urges us to
reinstate the 240-day suspension sought in his conplaint.

Adm nistrator’s Brief at 25. Respondent argues that there was

i nsufficient evidence for the law judge to find that respondent
was careless in allowng the Caravan to strike trees, and that
the sanction inposed by the | aw judge was excessi ve.
Respondent’s Brief at 7, 9.

We agree with the Adm nistrator that respondent’s night
takeoff from Noatak, in violation of section 135.229(b)(2)(i)
because the runway was not clearly shown by boundary or runway
mar ker lights, was also a violation of section 91.13(a). It is
well settled that “a violation of an operational FAR provision

is sufficient to support a ‘residual’ [section 91.13(a)]

violation.” Adm nistrator v. Thonpson, 7 NTSB 714, 716 at note 7

" The Administrator has not appeal ed the |aw judge’s finding that
respondent’s | andi ng at Noat ak was not carel ess or reckless.



(1991); see, e.g., Admnistrator v. Vogt, NISB Order No. EA-4143

at 11 (1994). In any event, we think taking off with less |ight
avai l abl e than the regulation specifically specified may fairly
be deenmed an unsafe practice.

We also think that respondent violated sections 91.7(b) and
91.13(a) when he continued the flight after the Caravan struck
trees.® In Administrator v. Canpbell, NTSB Order No. EA-3573

(1992), we addressed a simlar set of circunstances. There a
Boei ng 727 struck a deer during takeoff, but the respondent
nonet hel ess el ected to proceed to his schedul ed destination. W
found that the respondent had viol ated sections 91.7(b) and

91.13(a).° Id. at 5-7. Mbreover, in connection with section

8 Respondent argues that “[t]he only testinmony offered to
establish by a preponderance of the evidence” that respondent’s
tree strike was carel ess was the opinion of M. CGene Cordle, an
avi ation safety inspector with the Federal Aviation

Adm ni stration, who stated that to “stri ke sonething stationary
on the ground [is a] very carel ess maneuver.” Respondent’s brief
at 7; Tr. at 100-101. Aside fromthe fact that M. Cordle’'s
opi ni on was sufficient proof on the issue, we note that
respondent testified that as he was maneuvering to establish the
aircraft on the survey course, and while the aircraft was being
flowmn at only 80 knots and at a relatively low altitude, he
allowed his attention to be “diverted down into the cockpit as we
were setting power settings and proceeding to make sure that the
[ G obal Positioning System was functioning correctly and .
those sorts of things.” Tr. at 179-180. Respondent’s
essentially admtted inattention to the task of flying the
aircraft is itself evidence of his carel essness. Cf

Adm nistrator v. Nixon, NTSB Order No. EA-4249 at 7 (1994)
(stating that the burden is on the respondent to show that he
coul d not reasonably be expected to have known of a structure’s
presence prior to striking it).

° Al 't hough our opinion in Canpbell refers, inter alia, to
(continued .))



91.7(b), we said in Canpbell that it is not enough, after a known
collision with an object, to nmerely assume that any unsafe flight
condition will be discernible fromthe flight instrunents. |I|d.
at 5. This is equally applicable to in-flight visual checks for
damages, for, as the evidence in this case nakes clear, unsafe
condi ti ons cannot always be discovered fromw thin the aircraft.
Finally, in Canpbell we said, essentially, that a pilot who
cannot adequately determ ne the extent of any damage shoul d | and
“so that his decision [pursuant to section 91.7(b)] on whether to
continue the flight [is] an inforned one.” 1d. at 5, note 6.

Turning to sanction, we think the 240-day suspensi on sought
in the Adm nistrator’s conplaint should be reinstated. It is
clear fromthe |aw judge' s decision that not all of respondent’s
viol ati ons were considered in cal cul ati ng sanction.*
Specifically, the carel essness exhibited at Noatak, in taking off
wi t hout adequate runway |ighting, the recklessness exhibited in
continuing the flight near Tal keetna for nore than four hours
after it was known that the aircraft struck trees, and the

failure to take adequate steps to accurately assess the

sections 91.29(b) and 91.9, these sections have since been
renunbered, respectively, as sections 91.7(b) and 91.13(a). The
substance of both regulations, at |east for purposes of this
opi ni on, have remai ned essentially unchanged.

1 The law judge arrived at a 120-day suspension by inposing a
30-day suspension for the violation of sections 91.103 and
135.229(b)(2) (i), and a 90-day suspension for the violation of
section 91.13(a) on account of the tree strike.



ai rworthiness of the aircraft after it had struck trees are al
factors which were not considered by the | aw judge in cal cul ating
sanction. |If due consideration is given to these factors, the
sanction sought by the Adm nistrator is reasonable.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is deni ed,;

2. The Adm nistrator’s appeal is granted; and

3. The 240-day suspension of respondent’s ATP certificate
shal | begin 30 days after service of this order.*
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

1 For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration in accordance wwth FAR § 61. 19(f).



