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V.

PAUL J. BUCKEL

Respondent .
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COPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge WIliam A Pope, issued
on Novenber 28, 1995, granting respondent’s notion to

dism ss at the conclusion of the Admnistrator’s case, upon
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finding that the Adm nistrator had not presented a prim
facie case.' W deny the appeal. 2

The Adm nistrator’s conplaint alleged that respondent
had violated 14 C F.R 43.13(b) of the Federal Aviation
Regul ations.® The Administrator sought a 10-day suspension
of respondent’s nechanic certificate(s).

FAA airworthiness/air safety inspector Steve Ketzer was
the Adm nistrator’s only witness. M. Ketzer, who the | aw
judge determ ned qualified as an expert in aviation
mai nt enance, testified that he perfornmed a ranp inspection
on a Cessna U206, operated by Al aska Island Air, on August
26, 1994. He wote a list of what he terned
“di screpancies.” One of the itens on the list, the sole
subj ect of this conplaint, read “Energency door handl e | oose

(i nner) ...

! The initial decision, an excerpt fromthe hearing
transcript, is attached.

2 W grant the Administrator’s notion to strike, as the
identified material fromrespondent’s reply brief contains
i nper m ssi bl e new evi dence.

% Section 43.13(b), Performance rules (general), reads:

(b) Each person maintaining or altering, or performng
preventive mai ntenance, shall do that work in such a
manner and use materials of such a quality, that the
condition of the aircraft, airframe, aircraft engine,
propel l er, or appliance worked on will be at | east
equal to its original or properly altered condition
(with regard to aerodynam c function, structura
strength, resistance to vibration and deterioration,
and other qualities affecting airworthiness).



Respondent, a mechanic with Al aska Island Air, flewto
the site in response to M. Ketzer’'s inspection. M. Ketzer
returned the following day to see if the discrepancies he
had noted had been corrected. He found that respondent had
repaired sonme of the itens, but that the door handle was in
the sane condition as the prior day.

Respondent admitted in his answer to the conplaint that
“he received a note listing 13 itens,” but he denied that
there was a discrepancy with the door handle. M. Ketzer
testified that, when he inspected the door handle, it was
wobbling in every direction, and that he felt “extrenge”
play. Tr. at 41-42. He stated that, although there was no
set standard for tightness of the handle, a nechanic woul d
| ook for “security of attachnent,” and that the state of the
door handl e on the Cessna was not equivalent to its original
condition. Tr. at 44-45. He concluded that the condition
of the door handl e made the aircraft unairworthy.

The | aw judge found that the Adm nistrator had nade a
prima facie show ng that respondent was aware of the |ist
when he repaired the aircraft and that respondent did not
repair the door handle. However, at the close of the
Adm ni strator’s case, the | aw judge di sm ssed the conpl ai nt,
finding that the Adm nistrator failed to establish “through
approved manual s or other directives how nmuch | ooseness is

permtted before attachnent of a door handl e can be



consi dered unai rworthy because its condition does not neet

per formance standards for nai ntenance operations.” Tr. at
136-137.
Prima facie evidence is a question of fact. It is that

factual evidence that is sufficiently strong for an opponent
to be called upon to answer it. The Admnistrator’s entire
prem se here was that the door handle was “too | oose” to be
securely attached, was not equal to its original condition,
and therefore was not airworthy. As the Adm nistrator

notes, there may be many unai rworthy conditions that are
not, as a practical matter, quantifiable, but are cognizable
by a nmechanic. But, by the sanme token, and as we have on
many occasions noted, aircraft parts are subject to
continual wear and tear, and common sense and fairness
dictate that an aircraft, or a part, does not literally have
to be “equal to its original ..condition” to conply with 8

43.13(b). See Adm nistrator v. Calavaero, Inc., 5 NTSB

1099, 1100-1101 (1986). Gven the dearth of direct and
convi nci ng evidence on the condition of the handle, we do
not think it was an abuse of discretion for the |l aw judge to
grant respondent’s notion to dismss the Adm nistrator’s

conpl ai nt.



ACCORDI NAY, IT IS ORDERED THAT:
The Adm nistrator’s notion to strike is granted, and

the Adm nistrator’s appeal is denied.

HALL, Chairman, FRANCI S, HAMMERSCHM DT, GOG.I A, and BLACK,
Menbers of the Board, concurred in the above opinion and
order. FRANCIS, Vice Chairman, did not concur and submtted
the foll owm ng dissenting statenent:

| can not concur in the Board' s opinion and
order in this case in which the enforcenent
action was dismssed before all the evidence
was i ntroduced. Were there is a dispute
about the clarity or scope of a standard — or
nmore particularly a dispute about the

exi stence of a standard as in this case - it
woul d seemto be prudent to obtain nore

evi dence, rather than | ess evidence, to
resol ve any anbiguity and determ ne the
appropriate standard. | would remand the case
to the admnistrative |aw judge to do so.



