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NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.
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Adm ni strator,
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Conpl ai nant
Dockets SE-14167, 14168
V.

JAMES BEHNKEN and
M CHAEL COX,

Respondent s.
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CPI Nl ON AND ORDER

Respondent s have appealed fromthe oral initial decision of
Adm ni strative Law Judge WlliamE Fower, Jr., rendered in this
proceedi ng at the conclusion of an evidentiary hearing on May 8,
1996.' The law judge affirmed the orders of the Administrator,
which alleged violations of 14 CF. R 91.7(a) and 91.13(a) for

operating an unairworthy aircraft and carel ess operation;

'!An excerpt fromthe hearing transcript containing the
6850
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121. 315(c) for failure of the flight crewto foll ow approved
cockpit check procedures; and, as to Respondent Cox, the pilot-
i n-command, section 91.503 for failure to use the cockpit
checkl i st procedures, and section 121.628 for taking off in an
aircraft with inoperative equipnment wthout conplying with the

conditions and limtations of the m nimum equi pment |ist (MEL).?2

(..continued)
initial decision is attached.

’These regul ations state, in pertinent part:
8§ 91.7 CGivil aircraft airworthiness

(a) No person may operate a civil aircraft unless
it is in an airworthy condition.

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

8 91.503 Flying equi pnent and operating infornmation.
(b) Each cockpit checklist nust contain the

foll ow ng procedures and shall be used by the flight
crewrenbers when operating the airplane:

(1) Before starting engines.
(2) Before takeoff.

(3) Cruise.

(4) Before |anding.

(5) After |anding.

(6) Stopping engines.

(7) Emergenci es.

§ 121.315 Cockpit check procedure.

(c) The approved procedures nust be readily
usable in the cockpit of each aircraft and the flight
crew shall follow them when operating the aircraft.

8§ 121.628 Inoperable instrunments and equi prment.
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Sanction was wai ved pursuant to the provisions of the Aviation
Safety Reporting Program (ASRP). W affirmall but the section
91. 503 charge.
The conpl ai nt agai nst Respondent Cox st ates:

1. You are the holder of Airline Transport Pil ot
Certificate No. 2217143.

2. On or about Septenber 12, 1994, you were pilot-in-
command of a Douglas MD-88 aircraft, Delta Airlines
Flight No. 787, identification no. N912DL in the
vicinity of Newark International Airport, Newark, New
Jersey.

3. Prior to takeoff, you failed to adequately perform
and follow Delta [Airlines’ ] cockpit checkli st
procedures. Specifically, you failed to ensure that
the E/E door was closed.[?]

4. Prior to takeoff, you noted that the door warning
[ight was il um nat ed.

5. You[] then[] took off with an illum nated door
warni ng Iight wthout conplying with the conditions and
limtations of the m ninmum equipnment |ist [MEL]. (See
MD- 88 M ni mum Equi prent List, Standard Practice 469.)

6. After takeoff, the aircraft returned for |anding
because the E/E door was open.

7. As aresult of your actions, you operated an
aircraft when it was not in an airworthy condition.

(..continued)
(a) No person may take off an airplane with
i noperabl e instrunments or equi pnent installed unless
the follow ng conditions are net:
* *

* *

(5) The airplane is operated under all applicable
conditions and limtations contained in the M ninmm
Equi prent List and the operations specifications
aut hori zing use of the M ni num Equi pnent Li st.

The Adm ni strator al so charged Respondent Cox with a
violation of 14 C.F. R 121.3(c), but withdrew the allegation at
heari ng.

3Thi s charge was amended at hearing to read as shown above.



[ Paragraph 8 was w t hdr awn]
9. As aresult of your actions, you operated an
aircraft in a careless or reckless manner so as to
endanger the life and property of another.
The conpl ai nt agai nst Respondent Behnken, first officer of the
subject flight, states, in pertinent part:*
3. Delta Airlines’ Flight Operations Manual p. 9-4
requires the first officer to make a conplete exterior
preflight inspection and report any di screpancies to
t he Captain.
4. During preflight, you failed to close the E/E door.

5. Thereafter, the aircraft took off and returned for
| andi ng because the E/ E door was open.

6. As a result of your actions, you operated an
aircraft when it was not in an airworthy condition.

7. As a result of your actions, you operated an
aircraft in a careless or reckless manner so as to
endanger the life and property of another.

After the passengers were boarded onto Flight 787 and the

door was cl osed, respondents, while performng the checklist,

‘Respondent Cox filed an answer to the conplaint in which he
admtted the allegations of paragraphs 1, 2, 4, and 6; denied the
al | egations of paragraphs 3, 5, 7-9, and denied the allegations
in “the second set” of paragraphs 1-6 (the paragraphs delineating
the specific regulatory violations alleged).

The answer filed by Respondent Behnken is identical and, as
such, does not properly correspond to the conplaint issued to
him The result was an adm ssion to the charge of operating an
unairworthy aircraft (paragraph 6 in his conplaint), a denial to
i ncl ude paragraphs “8 and 9” (which do not appear in the
conpl aint addressed to M. Behnken), and a general denial of al
the regulatory violations. It appears that this is an
adm nistrative error and we will viewit as such. G ven our
di sposition of the appeal, the Adm nistrator has not been
prej udi ced by our presunption that both respondents denied
operating an unairworthy aircraft.
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noticed that the light indicating an open door to the EJE
(Electrical Electronic) conpartnment was illum nated. Captain Cox
radi oed the tug driver and asked himto | ook at the E/E door to
see whether it was open or closed.”>

The tug driver first reported that he noticed a panel door
m ssing. The captain advised himthat they were aware of the
m ssing panel, as it had been noted in the | ogbook, but that
panel covered the electrical ground service outlet, not the EJE
conpartnent. The captain asked himto check the door by the nose
gear. The tug driver got off the tug, disappeared fromthe
captain’s view, returned, and reported that the door was cl osed.
Since the indicator light was still illum nated, the captain
asked the tug driver to check the door again. The driver
conplied and, upon returning to the tug, relayed to the captain
that the door was, in fact, closed. Respondents then assuned
that the switch was faulty, causing the light to remain
illum nated when the door was cl osed, and decided to placard the
itemwhile en route to Atlanta. They proceeded with pushback and
takeoff. Soon after takeoff, however, it becane apparent from

the noise and the aircraft’s failure to pressurize, that the EJE

*The opening is large enough to allow a man standi ng on the
ground to fit his upper body into the E/E conpartnent. Wen the
door opens, it is latched onto the belly of the airplane.

The tug driver testified that he is a Delta Customer Service
Agent, responsible for |oading and unl oading aircraft and, as of
April 1994, aircraft pushbacks. (Tr. at 18.) Prior to Apri
1994, pushbacks were acconpli shed by mai ntenance personnel.

Al t hough he was trained by mai ntenance personnel to perform
pushbacks, he was never trained on matters involving the E/E
door. (Tr. at 19.)
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door was open.® Respondents then made an uneventful return to
Newar K.

The |l aw judge affirned the violations as alleged by the
Adm nistrator, finding specifically that the exterior preflight
i nspection was deficient in that it did not detect the open E/E
door, that the E/E light on the annunciator panel was illum nated
bef ore pushback, and that the respondents should have visually
verified that the door was closed. (Tr. at 288-91.)
The Preflight |nspection.

On appeal, Respondent Behnken contends that section
121. 315(c) cannot be applied to his preflight inspection of the
aircraft since the regulation speaks only to cockpit check
procedure. The Adm ni strator disagrees, nmaintaining that the
preflight is part of the cockpit check procedures, nanely, the
first itemin the “Before Start” checklist. (Exhibit (Ex.) A-6-
9.) 1In addition, the Admnistrator notes, section 121.315(b)
requires that “approved cockpit check procedures nust include
each item necessary for flight crewnenbers to check for safety
before starting engines....” 14 CF. R 8§ 121.315(b).

The Board addressed this issue squarely in Adm nistrator v.

Curry, 5 NTSB 981 (1986), where a pilot who had perfornmed an
exterior inspection of a Convair 580 in preparation for flight,
failed to ensure that the air inlet duct plugs had been renoved

before starting the engines. W found that:

(..continued)

®The aircraft ascended to no higher than 1500-2000 feet
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[the airline] had a required procedure to check the air

inlet ducts that is reflected in the “Aircraft

| nspection Guide’ included in the Flight Manual. |In

our judgnent, a check of those ducts is part of an

approved procedure for checking necessary safety itens

prior to starting engines. Consequently, ... since

respondent failed to foll ow procedure by ensuring that

the ducts were clear, he was in violation of section

121. 315(c).
Id. at 982-83.

In the instant case, Delta’ s MD 88 operating manual i ncludes
a section entitled “Normal Checklists” with a subsection of
“Before Start,” describing the check for “Exterior/Interior
Preflight ... Conplete” as depicted on the Before Start Cockpit
checklist. (Ex. A-6-5 and 6-7, Operating Manual, pp. 27-28.)
One of the checks on the exterior preflight checklist states,
“E/E door. Check closed.” It is undisputed that Respondent
Behnken was responsible for performng a preflight check of the
aircraft and that he perfornmed that check. He testified that the
check was, for the nost part, unremarkable. While it is his
normal procedure to check the nose gear and the E/E door first,
Respondent Behnken coul d not renenber specifically checking the

E/ E door on that occasion.” It is also undisputed that the E/E

(..continued)
above ground. (Tr. at 166.)

‘M. Behnken testified that he noticed the external power
door (where outside electrical power is hooked up to the
aircraft) was m ssing and he was thinking about this while he
conpleted the rest of his wal k-around. He al so renenbered
encountering WIIliam MacKenzie, a Delta |ine nmechanic, as M.
MacKenzi e was perform ng a pre-departure check of the aircraft.

M. MacKenzie testified that he normally conducts this type
of inspection within a half hour of departure. (Tr. at 40.)
Typically, he checks the E/E door at the end of his inspection.
(Tr. at 42.) On this occasion, he never conpleted his inspection
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door light illum nated on the annunci ator panel; the aircraft
coul d not be pressurized after takeoff; upon |anding, the EJE
door was observed in the open position; and that after the door
was cl osed, the light on the annunci ator panel went out.
Therefore, we find that preponderant evidence supports the |aw
judge’ s concl usion that Respondent Behnken failed to adequately
check the E/E door during his preflight inspection, thus failing
to foll ow approved cockpit check procedures.
Respondent s’ Performance of Pushback/ Start Checklist and
| npl enent ati on of the MEL.

Respondents contend that they conplied fully with the
regul ations by follow ng the necessary cockpit checklists and the
MEL “to the letter.” Further, they argue, to the extent that the
MEL is ambi guous or contradictory, the FAA bears responsibility
for the approval of an unclear MEL. The Adm nistrator does not
address the latter contention, but maintains that both
respondents violated section 121. 315(c) and Respondent Cox
vi ol ated section 91.503(b) because “when the warning |ight was

illumnated[,] they failed to follow the procedures under the

(..continued)

of the aircraft because he was interrupted and called away to
another aircraft. (Tr. at 37-38.) Wen M. MicKenzie returned,
Fl'ight 787 had al ready depart ed.

VWhile this likely contributed to the events which cul m nated
in the aircraft taking off with the E/E door open, it does not
relieve M. Behnken, as first officer of the flight, fromhis
responsibility to performa thorough wal k-around i nspecti on.
Accord, Adm nistrator v. Haney, NISB Order No. EA-3832 at 3
(1993) (“[t]hat mai ntenance personnel also failed in their duties
illustrates the inportance of respondent’s function; it does not
excuse his conduct”).
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m ni mum equi prent |ist before continuing with the checklist.”?
(Adm nistrator’s brief at 8.) The Admnistrator further asserts
t hat Respondent Cox failed to conply with the MEL, in violation
of section 121.628(a)(5) by unreasonably relying on the tug
driver to ascertain whether the E/E door was cl osed and by
failing to determ ne whether the cabin door could be pressurized
prior to takeoff.

The Delta Airlines MD-88 preanble to the MEL directs the
flight crew to contact M ntenance when a di screpancy occurs

prior to pushback.® Maintenance is then responsible for

8\ nust note that this aspect of the 121.315(c) charge
(failure to conply with the MEL) cannot be sustai ned agai nst
Respondent Behnken for the sinple reason that it was not alleged
in the conplaint against him See conplaint, supra, at 4.

°The preanble states, in pertinent part:

Before operating MD-88 aircraft wth any item of

equi pnent i noperative, the Mintenance Coordi nator mnust
be contacted in accordance with the foll ow ng

gui del i nes:

Mai nt enance Stations

When the di screpancy occurs prior to pushback, the
flight crew contacts Mii ntenance. Maintenance is
responsi bl e for contacting the Mii ntenance Coordi nat or
for inoperative airwrthy itens not covered by the MEL
or MEL itens which contain the statenent “DI SP. APR
REQ D.” (D spatcher Approval Required).

When a di screpancy occurs during or after pushback, the
captain of the aircraft is responsible for contacting:

a. The Maintenance Coordinator for itens which may be
pl acarded by the Flight Crew per 469.1.C. 2 or for
itens the Captain determ nes that no mai ntenance
action is required.

NOTE: When the MEL contains the statenment “DI SP. APR
REQ D.” (Dispatcher Approval Required), the Miintenance
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contacting the Maintenance Coordinator in Atlanta. |If a
di screpancy that may be placarded by the crew occurs during or
af ter pushback, the captain is responsible for contacting the
Mai nt enance Coordi nator directly and may do so in flight.

The MEL entry for “Door Warni ng Message Systeni indicates

that it is an itemthat the flight crew may placard. In the
section entitled “Limtations/Procedures,” it is coded “(O"” and
st at es:

Door Warni ng nmessages may be inoperative for al
associ ated doors provided it is verified by visual
i nspection that the door(s) is CLOSED and LOCKED

(O: Refer to proviso above.

NOTE: |If a door nessage illumnates after aircraft has
| eft the blocks, flight may continue provided it can be

(..continued)
Coordi nator nust be contacted prior to takeoff. For
all other MEL itens being placarded by the flight crew,
t he Mai nt enance Coordi nator should be contacted at the
earlier [sic] possible opportunity; this may be
acconplished by radio in flight if necessary.

b. Maintenance for any inoperative airworthy itens not
covered by the MEL or itens for which the captain
determ nes nai ntenance action is required.

NOTE: |If the captain is not sure if maintenance action
is required, the Maintenance Coordi nator shoul d be
contacted to determne if the flight may conti nue.

Wth the Miintenance Coordi nator’s concurrence, the
flight crew may placard these itens per 469.1.C 2.

(MD-88 MEL and Configuration Deviation List, page 2, Exs. A-5-2
and A-11, enphasis added.)

According to the unrefuted testinony of John Melotte, a
Delta Airlines Senior MEL Coordinator and fornmer Delta
Mai nt enance Coordi nator, the Mi ntenance Coordination Center is a
cl earinghouse that routes aircraft to repair stations, eval uates
and troubl eshoots problens called in by crew nenbers in flight,
and takes information to pass onto mai ntenance stations. (Tr. at
211-12.)
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determ ned the cabin can be pressurized prior to
t akeof f .

(MD-88 MEL, page 33-5, Exs. A-5-1 and A-11.)

As defined in the MEL instructions, an

“(O” synbol indicates a requirenent for a specific

oper ati ons procedure which nust be acconplished in

pl anning for and/or operating with the listed item

i noperative. Normally these procedures are

acconplished by the flight crew, however, other

personnel may be qualified and authorized to perform

certain functions. The satisfactory acconplishnent of

all procedures, regardl ess of who perforns them is the

responsibility of the operator. Appropriate procedures

are required to be published as a part of the

operator’s manual or in the MEL
(MD-88 MEL, page 16, Ex. A-11, enphasis in original.)

The captain argues that, as per the MEL, it was verified by
vi sual inspection that the door was closed. The requirenent of
visual verification does not specify who nmust performthe visual
i nspection and, thus, it was reasonable for himto ask the tug
driver to determ ne whether the door was open or closed. He
further asserts that, if the FAA believes the task should be
acconplished only by the flight crew or Delta nai ntenance
personnel, then the MEL should plainly so state. The MEL
preanbl e, however, states that M ntenance nust be contacted if a
di screpancy arises prior to pushback. |In addition, procedures
identified wwth an “(0O” nust be acconplished by the crew or
other “qualified and authorized” personnel. There is no
indication that the tug driver, who testified that he was never
trained on the E/E door, was either qualified or authorized.
Thus, this case may be distinguished fromthose where we found

that a respondent reasonably relied on the proper perfornmance of
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duties by crew nenbers or other personnel. See, e.g.,

Adm ni strator v. Krueger, NTSB Order No. EA-4302 at 4 (1994);

Adm ni strator v. Fay and Takacs, NTSB Order No. EA-3501 at 9

(1992) .

In their answers to the Admnistrator’s conpl aints,
respondents admtted that the light illumnated prior to
pushback. ! Answers of M chael Cox and James B. Behnken, August
28, 1995, at 2. According to Peter Godshal k, a Delta mai ntenance
foreman, Delta defines pushback as the nonent when the passenger
door is shut and the jetway is pulled away. FAA |Inspector
Marotte (airworthiness) opined that pushback occurs when the
brakes are released and the aircraft is clear to be dispatched
for flight. (Tr. at 65, 88-89.) The tug operator stated that he
was notified of the E/E door light by the captain before the
j etway had been noved. (Tr. at 97.)

A preponderance of the evidence appears to support the
determ nation that the EJE indicator light illumnated prior to
pushback, as the |aw judge found. As such, respondents were
required to contact Mintenance before operating the aircraft,
sonet hi ng they concede they did not do. The evidence, however,
does not support the Adm nistrator’s claimand the | aw judge’s

finding that respondents were required to pressurize the aircraft

yet, at hearing, they sought to show that pushback was
al ready underway when the light illum nated. Respondent Behnken
testified that the first time he saw the light illum nate was
duri ng pushback procedures. (Tr. at 177.) Respondent Cox
recal l ed that when he saw the light on the indicator panel, the
aircraft had not yet noved, but the entry door was closed and
they were in a phase of flight when the jetway woul d normally
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prior to takeoff. According to the MEL, ability to pressurize

t he cabin nust be confirnmed prior to takeoff if the door nessage
l[ight illumnates after the aircraft has left the blocks. Since
the | aw judge found, and the evidence supports, that the |ight
illumnated prior to pushback, a time when the aircraft had not
yet left the bl ocks, then the crew cannot be found to have failed
to follow the requirenents set forth in the MEL by failing to
verify pressurization. Their decision, however, does have a

bearing on carel essness, as discussed infra.

Regardi ng the section 91.503(b) charge agai nst Captain Cox,
he contends that, as the regulation requires, he “used” the
checkl i st when operating the aircraft, both before starting the
engi nes and before takeoff. That he and Respondent Behnken saw
the E/E light during the performance of the checklist and then
asked the tug driver to look at the E/E door, he naintains, is
evi dence that he used the checklist. The Adm nistrator
di sagrees, claimng that Respondent Cox violated the regulation
by “failing to use cockpit checklist procedures before takeoff or
before starting engines.” Admnistrator’s brief at 9. The
regul ati on, however, mandates that “[e]ach cockpit checklist nust
contain the follow ng procedures and shall be used by the flight
crewnrenbers when operating the airplane....” That he made an
error in judgnent in his interpretation of an itemon the MEL
does not nean that he did not use the cockpit checklist, as

required by the regulation. W therefore find that a

(..continued)
have been pulled back. (Tr. at 202-03.)
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preponderance of the evidence does not support that particul ar
char ge.
91.7(a) and 91.13(a) Violations.

Respondents di spute, in general terns, the charge that they
operated an unairworthy aircraft and maintain that they did not
violate section 91.13(a), but instead acted “rationally,
reasonably, and in a very careful manner.” Respondents’ brief at
11. Just as at the hearing, the Adm nistrator devotes very
little attention to these charges in his reply. He states that
by operating the aircraft with the E/E door open, respondents
vi ol ated section 91.7(a) and that, because the aircraft cannot be
pressuri zed when the door is open, a condition that |eads to
performance degradati on, respondents operated the aircraft in a
carel ess manner.

The | aw judge concluded that the aircraft was not airworthy,
stating concisely that FAA Aviation Inspector Peter Marotte
testified that, by taking off with the E/E door open, the
aircraft was rendered unairworthy. (Initial Decision at 288.)

It is well-established that, to be airworthy, an aircraft
must conformto its type certificate and be in condition for safe

operation. Admnistrator v. Doppes, 5 NISB 50, 52 (1985). See

al so the Federal Aviation Act, 49 U S . C. 8§ 44704(c). Wile there

was little discussion of the airworthiness allegation at hearing,
we neverthel ess are constrained to affirmthe |aw judge’ s
finding. Wile nore substantiation would have been wel cone, it

is emnently reasonable to infer that the aircraft was designed



15

to be operated with all doors closed and | ocked and t hat
operation of the aircraft with one or nore doors open would thus
render the aircraft unairworthy.

As for operating an aircraft in a carel ess manner, we
believe that the failure by Respondent Behnken to conduct a
t hor ough preflight check supports a finding that he viol ated
section 91.13(a). Simlarly, the reliance by Respondent Cox on
t he assurance of the tug driver that the E/E door was cl osed,
even when the warning light remained illum nated and especially
given that the driver first mstook the electrical outlet opening
for the E/E door, was careless. Further, respondents’ decision
to take off without either notifying Mintenance or pressurizing
the aircraft on the ground was carel ess. Notw thstanding the
argunment in the record about when the light illum nated,
respondents had two nethods for verifying to a certainty that the
door was closed. They chose to do neither. Lastly, operating an
aircraft in an unairworthy condition necessarily inplicates the
operation of an aircraft in a careless or reckless manner so as
to endanger the life or property of others. A specific finding
of potential endangernent is unnecessary where an operational

viol ati on has been found. See Haney, EA-3832 at 4-5.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The appeal filed by Respondent Cox is granted as to the
91. 503(b) charge only;
2. In all other respects, the initial decisionis
af firnmed.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



