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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge WIlliam R Millins on
Septenber 9, 1996, at the conclusion of a hearing limted to the
i ssue of sanction.® By that decision, the law judge nodified the
Adm nistrator’s order by inposing a $1,500 civil penalty, instead
of a 60-day suspension of respondent’s airline transport pilot
(ATP) certificate. The | aw judge had previously granted summary

judgnent on the Admnistrator’s allegation of violations of

'!An excerpt fromthe hearing transcript containing the
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Sections 91.13(a) and 135.83(a) of the Federal Aviation
Regul ations (FAR), 14 CF. R Parts 91 and 135, based on
respondent’ s adm ssion that he had unintentionally overl ooked a
preflight checklist itemthat required the renoval of contro
surface locks.? As a result of this error, respondent had to
abort the takeoff, and the aircraft was damaged when it went off
the runway. Neither respondent or his passenger were injured.

The sol e issue before the Board is the propriety of the | aw
judge’s sanction nodification. The Adm nistrator asserts that
the law judge failed to defer to the Admnnistrator’s sel ection of
suspensi on as the appropriate type of sanction, arguing that
deference was required under the FAA Civil Penalty Adm nistrative
Assessnent Act, 49 U S.C. 44709(d) and 46301(d). Further, the
Adm ni strator argues, the reasons cited by the | aw judge for
nodi fyi ng the sanction -- respondent’s successful conpletion of a

flight proficiency reexam nation, his college-level aviation

(..continued)
initial decision is attached.

°’FAR 88 91.13(a) and 135.83(a) provide, in pertinent part,
as follows:

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

8 135.83 Qperating information required.

(a) The operator of an aircraft nmust provide the
followng materials, in current and appropriate form
accessible to the pilot at the pilot station, and the
pilot shall use them

(1) A cockpit checklist....
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educati on, and his dependence on his ATP certificate -- do not
support a reduction in sanction. Respondent urges the Board to
affirmthe law judge’s initial decision.

The Board agrees with the Adm nistrator that the | aw judge’'s
nodi fication of sanction cannot stand. However, our decision is
based on other grounds. In our view, the Admnistrator failed to
establish that a 60-day suspension was not “arbitrary,
capricious, or otherw se not according to law.” 49 U S.C 8§
44709(d)(3). We find that the sanction urged is excessive in
light of the Adm nistrator’s owmn witten policy guidance, and
Board precedent. For the reasons that follow, we reverse the |aw
judge’s sanction nodification and instead affirma 30-day
suspensi on of respondent’s ATP certificate.

The Adm ni strator presented the testinony of Larry Young,

t he supervisory operations inspector who reviewed the allegations
agai nst respondent. M. Young testified that he used the

Enf or cenent Sanction Gui dance contained in FAA Order 2150.3A in
his review of the 60-day suspension reconmended by the
investigating inspector. He testified that he consi ders gear-up
| andi ng cases anal ogous to the case at hand. He then expl ai ned
that 30 days is “common” in gear-up |anding cases, but where
there are “aggravating” factors such as actual damage caused to
property, 60 days, he “believes,” is “standard” for airline
transport pilots. (TR 47-48). He also noted that this incident
could have resulted in a disaster, and that respondent owed a

hi gher duty of care because he had a payi ng passenger on board.



(TR-47) .

W viewthis testinony as little nore than a post hoc
rationalization of the Admnistrator’s litigation position,
because it urges what appears to be an arbitrarily sel ected
sanction. W reach this conclusion because we find nothing in
the record to explain why the Adm nistrator would rely on
gui dance applicable to gear-up | andings, when the Sanction
Gui dance Tabl e specifically provides for 15 to 30-day suspensions
in cases alleging an air carrier pilot’s failure to use a pre-
flight cockpit checklist. Section II, Paragraph F(1).3 The
i nspector’s testinony that respondent’s sanction should be
enhanced because he was carrying a paying passenger also
indicates that he fails to recognize that the range of sanctions
suggested in Section Il of the Sanction Gui dance Table are
specifically applicable to air carrier pilots. W think it is
fair to assunme that the nature of the operation has al ready been
considered and is reflected in the sanctions suggested therein.
| ndeed, we note, on appeal the Adm nistrator essentially concedes
that the testinmony of the witness is inaccurate, in that the
Adm ni strator now takes the position that the 60-day suspension
i's supported by inposition of a 30-day suspensi on under Section
1, Paragraph F(1) and another 30-day suspension for the

“i ndependently pled” allegation of a FAR § 91.13(a) violation.

The Administrator’s failure to place the Sanction Gui dance
Tabl e into evidence deprived the |aw judge of the opportunity to
refer to the Table as he considered the inspector’s testinony,
and it denied respondent the opportunity to effectively cross-
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W reject this argunent, as it is, in our view, yet another
litigation position unsupported by the Table and precedent.

The Board has reviewed nunmerous cases alleging viol ati ons of
FAR §8 91.9, now FAR § 91.13(a), and FAR 8§ 121.315(c), a
regul ation inposing a duty to use checklists on Part 121 airline
transport pilots simlar to that inposed on respondent under FAR
§ 135.83. In those cases where, as in this case, the failure to
use a cockpit checklist resulted in actual damage to property,
the Adm nistrator’s order proposed a 30-day suspension of the
airman’s ATP certificate, and a 30-day suspension was upheld by

the Board. See, e.g., Admnistrator v. Cow ey, NTSB Order No.

EA- 3779 (1993) (par ki ng brake not set before starting engi nes and
ai rman could not stop aircraft which hit a power cart and
destroyed both the power cart and the right engine s propeller);

Adm nistrator v. Butler, 7 NISB 735 (1991)(airman failed to use

abnormal checklist when gear door warning |ight went on and gear

doors damaged on landing); Administrator v. Maxwell, 1 NTSB 234

(1968) (gear | ock pins not renoved resulting in gear up |anding).

See also Adm nistrator v. MCartney, NTSB Order No. EA-3807

(1993) (30 days ordered and affirmed where respondent started
engi nes before doors closed and gate agent struck by propeller);

Adm ni strator v. Engelfried, 6 NTSB 1318 (1989) (30 days ordered

and affirmed where an open door was not discovered during
preflight and the aircraft |ost pressurization and was forced to

return); Admnistrator v. Kierstead, 4 NISB 1591 (1984) (30 days

(..continued)
exam ne the witness on the contents of the Tabl e.



6
ordered and affirmed where tape on static ports not found during
preflight, requiring takeoff to be aborted). W note that this
precedent is consistent wwth the Sanction Gui dance Table, as it
is at the high end of the range of sanctions contained therein,
apparently reflecting the actual hazard caused in these cases to

the safety of persons or property. Cf. Admnistrator v. Stinble,

NTSB Order No. EA-4177 (1994) (15 days ordered and affirned
against airman on a Part 135 flight where open gas cap m ssed
during preflight inspection and passenger observed fuel spilling
out of aircraft during taxi).

Finally, we would be remss if we did not state, once nore,
that “[a] |aw judge’s discretion in sanction nodification is not

limtless.” Admnistrator v. Reina, NISB Order No. EA-4508 at 3

(1996), Order Denying Modification, No. EA-4552 (1997). The

Adm nistrator’s failure to cite Board precedent is not an excuse
for our |aw judges to choose whatever type and whatever anount of
sanction they deem appropriate, particularly when to do so would
allow a |law judge to ignore years of Board precedent that is not
di stingui shabl e, and which we expect our |aw judges to foll ow

Cf. Admnistrator v. Peacon, NISB Order No. EA-4607 (1997) (| aw

j udge nust consider Board precedent that is relied on by

Adm ni strator’s counsel).



ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator’s appeal is granted to the extent that
the law judge’s initial decision is reversed as to sanction;

2. A 30-day suspension of respondent’s airline transport
pilot certificate is affirmed; and

3. The 30-day suspension of respondent’s airline transport
pilot certificate shall begin 30 days fromthe date of service of
this order.?
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



