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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 31st day of October, 1997

JANE F. GARVEY,

Adm ni strator,

Federal Avi ation Adm nistration,
Conpl ai nant

Docket No. SE-14482

JOSEPH P. PHELPS,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WIIliam A Pope on Septenber
4, 1996.' By that decision, the |aw judge affirnmed, in part, the

Adm nistrator’s order, alleging violations of Sections 91.13(a)

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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and 91.119(d)? of the Federal Aviation Regul ations (FAR), 14
C.F.R Part 91, as well as SFAR (Special FAR) No. 71, Section
6(a),® as a result of respondent’s helicopter operation over Kano
Waterfalls, Maui, Hawaii, on a sightseeing tour that took place
on July 7, 1995. At the conclusion of the hearing, the |aw judge
dism ssed the allegation of a violation of FAR § 91. 13(a),
affirmed the remaining all egations, and nodified the
Adm nistrator’s order froma 45-day suspension to a 20-day

suspensi on of respondent’s commercial pilot certificate.?

’FAR 88 91.13(a) and 91.119(d), provide in pertinent part,
as foll ows:

8§ 91.13 Carel ess or reckless operation.
(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

8§ 91.119 Mnimum safe altitudes: GCeneral.

Except when necessary for takeoff or |anding, no
person may operate an aircraft below the follow ng
altitudes....

(d) Helicopters. Helicopters may be operated at |ess
than the mninmunms prescribed in paragraph (b) or (c) of this
section if the operation is conducted w thout hazard to
persons or property on the surface. |In addition, each
person operating a helicopter shall conply with any routes
or altitudes specifically prescribed for helicopters by the
Adm ni strator. (enphasis added).

3SFAR No. 71, Section 6(a), at the time of the alleged
vi ol ations, prohibited operation of air tour operator aircraft in
the State of Hawaii below an altitude of 1,500 feet above ground
| evel (AGL). Respondent’s enployer, Sunshine Helicopters, Inc.,
hel d an FAA-issued deviation to the SFAR that permtted operation
down to 1,000 feet AG.

“The Administrator alleged and the | aw judge affirned an
all egation of a violation of FAR 8§ 91.119(d). The |law judge’s
finding of a violation of FAR 8 91.119(b) appears to be a
transcription error.
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The only issue raised by respondent in this appeal is
whet her the | aw judge’s finding, that inposition of a civil
penalty instead of a certificate suspension would not be
appropriate in this case, was an abuse of discretion. The
Adm ni strator has not appealed the | aw judge’'s sanction
nodi fication and urges the Board, in her reply brief, to affirm
the law judge’s initial decision. For the reasons that foll ow,
respondent’ s appeal is denied.

The testinony of the witnesses and the factual findings of
the law judge are fully set forth in the initial decision, and
need not be repeated here. The record reveals that as a result
of the pronul gation of SFAR No. 71, the FAA assigned several
i nspectors to surveillance teans throughout the State of Hawaii .
Their purpose was to insure inplenmentation of the SFAR On the
day in question, the inspectors had driven to Kano Waterfalls,
where they hid their vehicle and then hiked up a path to an
observation point on a cliff, overlooking the valley bel ow the
waterfalls. It was fromthis vantage point that they observed
respondent’s operation of his helicopter below an altitude of
1,000 feet AGL. According to the inspectors’ testinony,
respondent entered the valley at about 800 feet AG., but then
executed a pedal turn and dived steeply in order to gain speed so
that he could clinb and exit the valley. 1In so performng this
cyclic clinb, respondent operated his helicopter approxi mtely
300 feet over the inspectors’ positions, and then operated at an

altitude of approximtely 400 to 500 feet AGL. Respondent, a
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hi ghly experienced helicopter pilot, does not dispute that he
operated the helicopter below 1,000 feet AGL. His testinony
focused nmainly on the fact, accepted by the | aw judge, that he
could have at all times safely autorotated to a suitable |anding
area on the floor of the valley had there been an engine failure.
Respondent also testified that he was apparently one of the few
pilots on the island who was unaware of the presence of the FAA
surveillance teamon the day in question.

In the Board’ s view, the | aw judge did not abuse his
discretion in inposing a 20-day suspension.® Having heard the
facts of the case and having conpared the circunstances here with
those of other low flight helicopter cases, the | aw judge
concl uded that a reduction was warranted. FAA does not contest
this finding. The | aw judge was not, however, under an

affirmative duty to explain his declination to inpose only a

®The | aw judge determi ned that because no actual hazard was
establ i shed by respondent’s operation, the allegation of
carel essness should not be sustained. But see Admi nistrator v.
Frost, NTSB Order No. EA-3856 at 8 (1993), and cases cited
therein (Were there is an underlying operational violation
found, a finding of 8 91.9, now 91.13(a), stands as a derivative
viol ati on and needs no separate proof of harm actual or
potential). The Adm nistrator took no appeal on this issue.
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civil penalty. W believe, on the whole, the |aw judge’'s
sel ection of sanction is consistent with precedent, and we wl|
affirm

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent’s appeal is denied;

2. The Admnistrator’s order, as nodified by the | aw
judge’s initial decision, and the initial decision are affirned;
and

3. The 20-day suspension of respondent’s comrercial pilot

certificate shall begin 30 days fromthe service of this order.?®

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
Federal Aviation Adm nistration pursuant to 14 C.F. R 8 61.19(f).



