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UNI TED STATES OF AMERI CA
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Appl i cati on of

THEODORE J. STEWART
Docket 226- EAJA- SE- 14084
for an award of attorney’ s fees
and rel ated expenses under the
Equal Access to Justice Act (EAJA)

N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator appeals fromthe initial decision of
Adm ni strative Law Judge WIlliam R Millins, issued on January
31, 1996, awarding applicant $32,680.08 in attorney’'s fees and
expenses pursuant to the Equal Access to Justice Act (“EAJA’).?!
We grant the appeal, in part.

The Adm nistrator issued an Energency Order of Revocation of
applicant’s airline transport pilot (“ATP’) certificate on My

16, 1995, alleging three counts of intentional falsification

1 A copy of the initial decision is attached.
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regardi ng ATP ratings issued and received by applicant.? In
counts one and two of her conplaint,® the Admi nistrator alleged
that applicant issued a rating for a Lear Jet, and received a
rating for a CASA CA-212, wi thout the occurrence of proper
checkrides. At the evidentiary hearing, the Adm nistrator sought
to prove these allegations with aircraft records nai ntai ned by
the Drug Enforcenment Agency (“DEA’), the owner of both the CASA
and the Lear Jet. These records indicated that both aircraft had
flown less tinme on the day of the purported checkrides than the
tinme stated in the airman applications signed by respondent.
Respondent, however, presented the testinony of DEA pilots who
prepared the records which collectively indicated that the
records m ght not be an accurate reflection of the actual tine
flown in either aircraft. At the conclusion of the evidentiary
hearing, the law judge found that there was insufficient evidence
to establish a violation on either of these two counts.
Transcript (“Tr.”) at 1344 and 1348.

The third count of the Adm nistrator’s conplaint pertained
to a Cessna CE-650 rating received by applicant after a checkride
conducted in a Flight Safety International (“FSI”) simulator.

The Adm nistrator alleged that applicant intentionally falsified

his application for the CE-650 rating when he represented that he

2 Applicant was al so a Designated Pilot Exam ner (“DPE").

® The Enmergency Order of Revocation serves as the Administrator’s
conpl aint in the proceedings before the |aw judge. See 49 C F.R
821. 31(a).
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was qualified to take the sinulator checkride despite the fact
that he had not conpleted FSI coursework and simulator training,
as required by the FAA. Applicant, however, testified at the
evidentiary hearing that he was unaware that he could not take
the simul ator checkride w thout having conpleted the FSI
training. The |aw judge found the evidence insufficient to
support a charge of intentional falsification, noting that the
Adm ni strator had shown, at best, that applicant should have
known that he could not have obtained the rating w thout having
conpleted the FSI training. Tr. at 1347-48. On the
Adm ni strator’s appeal, we declined to reevaluate the | aw judge’s
credibility assessnents and affirnmed the | aw judge’ s di sm ssal of

all counts of the Adm nistrator’s conpl aint. Adm ni strator v.

Stewart, NTSB Order No. EA-4387 (1995).

Applicant filed the instant EAJA application on August 22,
1995, and, on January 31, 1996, the |aw judge granted applicant
$32,680.08 in fees and expenses. In his EAJA decision, the | aw
judge declared that “it should have been clear to the
Adm nistrator that [intent,] an essential element of the offense
of falsification[,] was absent with respect to each of the
charges,” and concluded that the Admnistrator’s case, “based on
suspi ci on and specul ation[, was] plainly insufficient to neet the
Adm ni strator’s burden of denonstrating that [s]he was
substantially justified” in bringing her action against
applicant. Initial (EAJA) Decision at 5.

The Adm nistrator contests the |l aw judge’s finding that she
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was not substantially justified in bringing the underlying action
and al so contests, in the alternative, the |law judge s finding
that the actions of applicant’s counsel were not “so egregious in
nature” as to justify w thhol ding an otherw se proper EAJA award.
Adm nistrator’s Brief at 4-5. Applicant, on the other hand,
argues that the Admnistrator failed to conduct an adequate and
proper investigation and, further, clains that counsel did not
attenpt to mslead the |aw judge. W address the substanti al
justification issue first.

W agree with the | aw judge, but for sonewhat different
reasons, that the Adm nistrator was not substantially justified
in maintaining an action on counts one and two of her conplaint.
As to count three, however, we grant the Adm nistrator’s appeal,
for we find that, wth respect to this count, the Adm nistrator
was substantially justified in proceeding to an evidentiary
heari ng.

The EAJA requires the governnment to pay certain attorney’s
fees and expenses of a prevailing party unless the governnment
establishes that its position was substantially justified. 5
US C 504(a)(1l). To neet this standard, the Adm nistrator nust
show that her decision to bring and maintain her case was
“reasonable in both fact and law, [that is,] the facts all eged
must have a reasonable basis in truth, the |legal theory
propounded nust be reasonable, and the facts all eged nust

reasonably support the legal theory.” Thomas v. Adm nistrator,

NTSB Order No. EA-4345 (1995) (citations omtted).
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Reasonabl eness in this context is determ ned by whether a
reasonabl e person woul d be satisfied that the Adm nistrator had
substantial justification for proceeding with her case, Pierce v.
Underwood, 497 U.S. 552, 565 (1988), and is determ ned on the

basis of the “adm nistrative record, as a whole.” MCrary v.

Adm ni strator, NITSB Order No. EA-2365 (1986); Al phin v. National

Transp. Safety Bd., 839 F.2d 817 (D.C. Cr. 1988). The

Adm nistrator’s failure to prevail on the nerits in the origina

proceeding is not dispositive. U S. Jet, Inc. v. Admnistrator,

NTSB Order No. EA-3817 (1993); Federal Election Conmm ssion v.

Rose, 806 F.2d 1081 (D.C. Cr. 1986).

Wth respect to counts one and two, the Adm ni strator argues
that “the | aw judge nmade credibility findings in favor of
[ applicant’ s DEA pilot-w tnesses] over the records thenselves.”

Adm nistrator’s Brief at 11; but see Adnmnistrator v. Stewart,

NTSB Order No. EA-4387 at 6 (1995) (stating that the

Adm ni strator’s argunent about the wei ght which should be given

t he DEA records “anmounts to no nore than a di sagreenent with the
| aw judge as to the credibility of the [DEA pilot-w tnesses]” who
contested their accuracy). |In support of this argunent, the

Adm ni strator points out that substantial justification cannot be
found | acking nerely because credibility issues were deci ded

agai nst the Admnistrator. See Martin v. Adm nistrator, NTSB

Order No. EA-4280 at 8 (1994). A determ nation of substanti al
justification, however, also requires “sone analysis of the

nature of the *information’ on which the [Adm nistrator]
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proceeded” with her case. Catskill Airways, Inc. v.

Adm nistrator, 4 NISB 799, 800 (1983). The Adm nistrator’s case

“heavily ... relied” on the DEA records. Admnistrator’s Brief
at 12. As denonstrated during cross-exam nation of the

Adm ni strator’s sponsoring w tness, however, there are

di screpancies within the DEA records which call into question
their reliability as an accurate indication of flight tine. See
Tr. at 126-127; 131-132; 133-134; 139-140; 161-164. Although the
Adm ni strator argues that the first indication she received that
t he DEA records m ght be inaccurate was during applicant’s case-
in-chief, Admnistrator’s Brief at 10, and appears to argue that
there was no facial indication of inaccuracies within the DEA
records,? it is the Administrator who carries the burden of
establishing that she was substantially justified. The

Adm ni strator does not direct our attention to any efforts nmade
by her to learn about the reliability of the DEA records.

Instead, the Adm nistrator’s brief nerely asserts that the

* The Administrator makes nmuch of her claimthat the DEA records
woul d be adm ssi bl e under the business records exception to the
hearsay rule. Admnistrator’s Brief at 7. The Admnistrator’s
sponsoring witness testified that the DEA records were used,
inter alia, to track required aircraft mai ntenance and pil ot
currency. Tr. at 55-56; 75. According to the Adm nistrator,
“these DEA business records are afforded deference due to the
qual ifying factors” giving rise to the applicability of the
hearsay exception. Admnistrator’s Brief at 7-8. Even if we
were inclined to accept this novel argunent, which is rather
tangential given the adm ssibility of hearsay in our proceedi ngs,
we think that under the circunstances of this case the business
records exception would not apply because “the nethods or
circunst ances of preparation indicate |ack of trustworthiness.”
Fed. R Evid. 803(6); see Tr. at 126-127; 131-132; 133-134; 139-
- (continued.))
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Adm nistrator was justified in “assunfing]” the accuracy of the

records.® Administrator’s Brief at 9. See Petersen v. Hi nson,

NTSB Order No. EA-4490 at 7 (1996) (stating that the

reasonabl eness of the Adm nistrator’s investigation is directly
rel evant to determ ning whether the Adm ni strator was
substantially justified). Under these circunstances, we think
that the Adm nistrator has not denonstrated that she was
substantially justified in maintaining her action on counts one
and two.

We turn nowto the third count of the Admnistrator’s
conplaint, pertaining to the CE-650 sinulator checkride. The
Adm ni strator contends, essentially, that there was overwhel m ng
circunstantial evidence tending to show that applicant knew he
was not qualified to take the simulator checkride, and that the

only evidence to the contrary was applicant’s own deni al of

(..conti nued)
140; 161-164.

®> The Adnministrator also points out that the DEA pilots who
testified on applicant’s behalf refused to speak with the

Adm nistrator’s investigator due to certificate actions pendi ng
against them Admnistrator’s Brief at 10-12. This fact m ght
have changed the decision we reach, except for the fact that the
Adm ni strator has not shown that these particular wtnesses were
the only wtnesses with the know edge necessary to ascertain

i naccuracies within the DEA records. |ndeed, as the exanples

rai sed during cross-exam nation of the Adm nistrator’s sponsoring
w tness make clear, the records in sone instances were facially

i nconsistent wwth each other. The Adm nistrator has sinply not
denonstrated frustrated efforts to inquire into the nature of the
DEA records and, instead, it appears fromher brief that she
nmerely assunmed the accuracy of the records. |ndeed, the

Adm ni strator does not even informus of any inquiry about the
DEA records nade to her sponsoring wtness.
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culpability. Admnistrator’s Brief at 16-17. In response,
applicant argues that the Adm nistrator relied on supposition
rather than fact. Applicant’s Brief at 11-12.

The critical issue -- in terns of proving a charge of
intentional falsification -- was whether applicant knew he was
not qualified to take the sinulator checkride because he had not
conpleted the required FSI training. As to whether the
Adm ni strator was reasonably justified in proceeding on this
charge, we note that the Adm ni strator knew of the foll ow ng
facts: (1) applicant was a DPE and ATP-rated pilot, with
concom tant experience with the FARs, (2) applicant had
previ ously obtained four type ratings through simulator
checkrides in which extensive coursework and sinulator training
had been required, and (3) based on information provided by FSI’s
Director of Training, there were “significant irregularities and
inproprieties” in the way the CE-650 sinulator checkride was set
up which “cast doubt on the credibility of [a] pplicant’s defense

that he was i nnocent” of fraudulent intent. Admnistrator’s

Brief at 16-17. Indeed, the only information which contradicted
the Admnistrator’s theory of her case -- that applicant
knowi ngly falsified his application -- was applicant’s claimthat

he was not aware of the FSI training requirenent.
We think the Adm nistrator was substantially justified in
proceedi ng to an adj udi catory hearing on the third count. In his

EAJA decision, the |aw judge enphasi zed Adm nistrator v. Hart, 3

NTSB 24, 26 (1977), where we stated that “circunstantial evidence
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[of intentional falsification] nust be so conpelling that no
other determnation is reasonably possible.” 1In doing so, the
| aw j udge erroneously applied a standard of proof to a
determ nati on of reasonabl eness under the EAJA. To be sure,
filtering the facts of the Admnistrator’s case through the
applicable legal standard is part of the determ nation of whether
the Adm nistrator was substantially justified. However, we have
held that the Adm nistrator is substantially justified in
proceedi ng to an adjudicatory hearing “when key factual issues

hi nge on witness credibility.” Caruso v. Adm nistrator, NTSB

Order No. EA-4165 at 9 (1994); Martin v. Adm nistrator, NISB

Order No. EA-4280 at 8 (1994).° W have also held that the
Adm nistrator is “not required to accept uncritically”

applicant’s excul patory clains. Thonpson v. Hi nson, NISB O der

No. EA-4345 at 8-9 (1995). Under the circunmstances, we think
that the Adm nistrator was substantially justified in maintaining
her action on the third count of her conplaint.

Finally, we turn to the allegations of m sconduct on the
part of applicant’s attorney, Steven L. Gaff. The Adm nistrator
directs our attention to Exhibit 2 of applicant’s EAJA

application, an affidavit which bore the notation, “Oiginal

® This principle is not applicable to the DEA records presented
in support of counts one and two. Unlike an evaluation of the
credibility of a witness, which is a subjective task
appropriately reserved for a | aw judge, the evaluation of the
accuracy of docunentary evidence requires know edge about how and
why, and by whom such docunents are created. The Adm ni strator
has not shown that she nmade a satisfactory effort to obtain such
(continued.))
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Signature to Follow in Separate Docunent.” Admnistrator’s Brief
at 23.7 It is undisputed that, despite knowing that the affiant
still needed to obtain the perm ssion of his superiors before he
could sign the affidavit, M. Gaff submtted the affidavit with
the EAJA application. It is also undisputed that when M. Gaff
| earned that the affiant was denied by his superiors perm ssion
to sign the affidavit, M. Gaff failed to notify the |aw judge
of that fact. The Adm nistrator argues that regardl ess of
whet her applicant would otherwi se be entitled to an EAJA award,
the acts of M. Gaff justify a denial of that award.
Adm nistrator’s Brief at 22; see 49 C.F.R 826.5(b) (stating that
“al]n [EAJA] award will be reduced or denied ... if special
ci rcunst ances nmake the award sought unjust”).

M. Gaff clainms that he did not i mediately notify the |aw
j udge because he was still attenpting to negotiate perm ssion for
the affiant’s signature and he believed that, if necessary, he
could notify the law judge of the lack of affiant’s signature in
applicant’s reply to the Adm nistrator’s answer. Applicant’s
Brief at 15. M. Gaff, pointing out that the | aw judge does not

make a decision until all briefs have been submtted, argues that

(..conti nued)
i nformati on about the DEA records.

" The Administrator also clains that M. Gaff “acted unethically
by repeatedly m srepresenting the facts” in his EAJA notions.

Adm nistrator’s Brief at 22-23. The Adm ni strator provides no
real exanples, however, and we are unable to discern any fromthe
record. We interpret the exanples of alleged m srepresentation
cited by the Adm nistrator to be nore in the nature of zeal ous
advocacy and argunent.
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the contents of the deposition were discussed wwth the affiant
and the failure to obtain the affiant’s signature was,
essentially, a formality that sinply rendered the docunent
i nadm ssible. M. Gaff acknow edges that his failure to
pronptly notify the law judge of his inability to obtain the
signature of the affiant was “an error in judgnent,” but insists
there was “not a deliberate attenpt to mslead or defraud the
[law judge].” Applicant’s Brief at 16.

W agree with the | aw judge that M. Gaff’s conduct was not
SO egregious as to justify denying applicant his EAJA award.
| nportant to our conclusion here is the fact that the affidavit
did not msrepresent the substance of affiant’s testinmony.® That
being the case, we do not see M. Gaff’s actions as evidencing

bad faith. Cf. Application of Cross, NTSB Order No. EA-3601 at

4-5 (1992).
ACCORDI NGLY, I T IS ORDERED THAT:
1. The Adm nistrator’s appeal is granted, in part; and
2. This case is remanded to the | aw judge for a
nodi fication of applicant’s EAJA award consistent with this
opi ni on.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

8 M. Gaff subsequently submitted a signed version of the
affidavit in support of this appeal. It is substantially the
sanme as the unsigned version.



