SERVED: Decenber 12, 1997
NTSB Order No. EA-4609
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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14369
V.

JAMVES D. MONEY,
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on May 15,
1996, followi ng an evidentiary hearing.' The |aw judge affirmed
an order of the Adm nistrator, on finding that respondent had

violated 14 C.F.R 91.103 and 91.13(a).? Sanction was wai ved

! The initial decision, an excerpt fromthe transcript, is
attached.

2 Section 91.103, Preflight action, provides, in part:

Each pilot in command shall, before beginning a flight,
(continued..)
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pursuant to the Aviation Safety Reporting Program (ASRP). W
deny the appeal .

Respondent was the pilot in conmand of a 2-day cross country
flight. On Septenber 26, 1995, the second day of the flight,
respondent began at Laughlin/Bullhead GCty, NV, destination
Pal omar Airport, Carlsbad, CA. He nade an interimstop at
Fal | brook, CA, to deplane a passenger. At that tinme, he nade a
vi sual check of the fuel in the left wing tank. A few mles
out side Pal omar, the aircraft engi ne began surging. In
respondent’s words, he nmade a “precautionary” |anding on a
r oadway.

At the hearing, the Adm nistrator offered the testinony of
Jeffrey Reynolds, an air safety inspector who investigated the
incident for the FAA. M. Reynolds testified that, at the scene,
he renoved approximately 4 ounces of fuel fromthe gasolator (to
examne it for contamnants). Tr. at 48. He visually inspected
the tanks and determ ned that there was a total of approximately

1% gallons left in both tanks. Three-quarters of a gallon in

(continued.))
become famliar with all avail able information concerning
that flight. This information nust include -

(a) for a flight under IFR [instrunment flight rules] or a
flight not in the vicinity of an airport, weather reports
and forecasts, fuel requirenents, alternatives available if
the planned flight cannot be conpleted, and any known
traffic delays of which the pilot in command has been

advi sed by ATC [air traffic control]...

Section 91.13(a) prohibits carel ess or reckless operations
endangering the life or property of another.
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each tank was unusable fuel.® He saw no evidence of
contam nation or fuel |eaks. Both fuel gauges read enpty.

The next day, after the aircraft had been noved by truck to
the FBO * M. Reynol ds supervised the draining of the fuel tanks.
Approxi mately 1% gall ons of fuel were captured. The overal
condition of the aircraft was again studied. No problens were
| ocated. M. Reynolds concluded by saying that “[t]he only
abnormality I found was that | didn't believe there was enough
fuel on the airplane.” Tr. at 46.

M. Joey Crawford, an enployee of the FBO, confirned M.
Reynol ds’ testinony. M. Crawford, who was al so at the incident
scene, denied seeing any evidence of a fuel |eak. He acconpanied
M. Reynolds in the next day’'s inspection, and reiterated that no
fuel |eaks, gauge errors, or any other problenms with the aircraft
were identified.

M. Reynolds also testified to his conversation with
respondent at the incident site. According to M. Reynolds,
respondent said words to the effect of “there’s no gas” and *
think I ran out of gas.” Tr. at 10-12.

Respondent, on the other hand, denied making any such
adm ssi on, suggesting that there m ght have been a fuel bl ockage.
He testified that he had properly cal cul ated fuel requirenents as

part of his preflight preparation at Bullhead City, and that he

® The aircraft has a total capacity of 26 gallons, 13 in each
tank, with 24.5 gallons usabl e.

* Fi xed Base Operator.
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saw approximately 3-5 gallons of fuel in the left tank when he
observed it at Fallbrook (presum ng an approxi mately equival ent
amount in the right tank).®> Respondent also testified that M.
Reynol ds renoved approxi nately 32 ounces of fuel fromthe
gasol ator at the scene (conpared to the 4 ounces M. Reynol ds
testified he renoved). Respondent stated that the aircraft never
| ost power, but began to surge a few mles short of Palomar. He
introduced a repair order, 1% nonths after the incident, to
replace the right fuel tank due to pinhole corrosion at its top.®°

The | aw judge nade inplicit credibility findings in favor of
the Adm nistrator. He concluded that respondent had not made
hi msel f aware of all information pertaining to the safe
conpletion of his flight. Tr. at 155-156. According to the | aw
j udge, respondent’s action in checking the wing tank at Fall brook
denonstrat ed concern about the gauges and the fuel remaining.
The | aw j udge concl uded that the visual inspection, wthout any
nmore accurate nethod to gauge the fuel remaining, reflected
i nadequat e neasures to ensure adequate fuel. The resulting fuel
exhaustion was, in the law judge’'s view, a failure to prepare
adequately for the flight, in violation of § 91.103.

On appeal, respondent argues that he did not violate section

103 because the fuel exhaustion finding was in error and, in any

> The parties appear to agree that, had this anmount been in the
aircraft, it should have been enough to fly to Pal omar.

® Respondent al so denied having told M. Reynolds, as M.
Reynol ds had testified, that rocking the wi ngs had worsened the
surging (as could be expected with low fuel in w ng tanks).
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case, his preflight was adequate. Respondent’s new argunent that
the aircraft could not have experienced fuel exhaustion because
M. Reynolds found gas in the gasolator ignores all M. Reynolds’
testi nony, accepted by the |aw judge, concerning the anmount of
usabl e and unusabl e fuel remaining, as well as M. Reynolds’
unrebutted explanation for finding gas in the gasolator. See Tr.
at 48 (pushing aircraft on ground allows fuel to feed into the
system .’

Absent a reasonabl e, evidence-based alternative for the fue
exhaustion, it was not error for the | aw judge to have found fuel
m smanagenent. W are unpersuaded by respondent’s cl ai mon

appeal that the aircraft manual’s gui dance regardi ng usabl e and

" The law judge admitted into evidence the ASRP receipt that is
returned to the airman and used to verify tinmely filing (so as to
qualify for sanction waiver consideration). That receipt
contains a block titled “TYPE OF EVENT/ SI TUATI ON.” Respondent
had witten “Energency |anding due to fuel exhaustion.” The |aw
judge admtted the recei pt, over respondent’s objection, as an
adm ssion against interest, noting that the text of the report
was not included. Respondent testified that his phrase sinply

i ndi cated “what he was being accused of,” Tr. at 124. On appeal,
respondent again argues that the FAA violated its own rules and
the | aw j udge underm ned the ASRP process when he accepted the
recei pt in evidence.

We need not reach this issue. The | aw judge does not
di scuss this matter in reaching his decision, and it does not
ot herwi se appear that the |law judge relied on respondent’s
witten description on the receipt. The record contains nore
t han enough evidence to support the initial decision wthout
considering this evidence. W wll note, however, that
respondent voluntarily provided the receipt to the FAA, with the
contested | anguage included. That | anguage coul d have been
omtted; it was not relevant to the necessary denonstration that
the report was tinely filed. Further, the filing of an ASRP
report is public information in any enforcenent proceeding in
whi ch such a report is submtted to obtain sanction waiver, as it
is part of the public record of the proceeding. The report

(continued.))
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unusabl e fuel should be ignored in favor of assum ng that fuel
t he manuf acturer considered unusable could have gotten the
aircraft to its destination. The forced |anding, absent proof of
any nechani cal failure, supports the opposite conclusion. It is
but a short step fromfuel m smanagenent to a finding of
i nadequate preflight preparation, regardl ess of whether you view
the “flight” as fromBullhead City to Pal omar or from Fal |l brook
to Pal omar.®

Respondent al so argues that the section 91.13(a) finding
must be reversed because there was no actual or potential
endangernent, and that precedent supports dism ssal of that

charge. Respondent m sconstrues case |law. Adm nistrator v.

Pritchett, NISB Order EA-3271 (1991) at fn. 17, and cases cited
there, as well as many other nore recent Board deci sions,
establish that a violation of an operational regulation is
sufficient to support a finding of a "residual"” or "derivative"

carel essness violation. Respondent’s citation to Adm nistrator

v. Hol derman, 2 NTSB 414 (1973), is inapposite, as in that case

carel essness was not a derivative violation but was the only

(continued.))
itself is not part of the record.

8 Respondent al so argues that he may not be found to have

vi ol ated section 103 because the Adm nistrator did not prove that

the flight was “in the vicinity of an airport.” (It is clear

t hat respondent neans to argue that the Adm nistrator did not

prove that the flight was not “in the vicinity of an airport.”

The regul ati on requires adequate preflight fuel managenent

informati on when the flight wll not be in the vicinity of an

airport.) W believe that this fact was established in the

record and t hrough the obvious neaning and intent of the
(continued.))



charged viol ation

(continued.))
regul ation itself.
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ACCORDI NGLY, | T IS ORDERED THAT:
Respondent’ s appeal is denied.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



