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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 30th day of Decenber, 1997

BONNI E LEE MENDENHALL,

Appl i cant,
Docket 150RM EAJA- SE- 12564

V.
JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Respondent .
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CPI Nl ON AND ORDER

Appl i cant appeals fromthe initial decision of Chief
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on
Novenber 14, 1996, partially granting applicant’s application
pursuant to the Equal Access to Justice Act (EAJA). W grant the
appeal, in part.

This is the second tinme we have been asked to review

applicant’s EAJA application. The first tine, we affirned the

6295B



| aw j udge’s denial of applicant’s request for fees and expenses.?
Appl i cant appealed to the United States Court of Appeals for the
Ninth Grcuit (“Ninth Crcuit”), which reversed our order and
remanded the case for a determ nation of the fees and expenses
recoverabl e by applicant.? On remand, the |aw judge awarded
applicant $8,559.93 in attorney’s fees and expenses.?

Applicant raises three issues in her brief. First, she
clainms that the | aw judge erred in denying recovery for $10.98
expended for photocopyi ng and postage.* Second, applicant argues
that all fees awarded should be based on an hourly rate of $300
per hour. Finally, applicant argues that the |aw judge erred in
not awardi ng attorney’s fees and expenses incurred in prosecuting
her appeal before the Ninth Crcuit.

Applicant argues that because the Ninth Grcuit ordered that
applicant be reinbursed at a “reasonable market rate” for
attorney’s fees and expenses, the rate ceiling specified in our
regul ations is inapplicable. The Ninth Crcuit appears to have

i nvoked the provisions of 28 U S.C. §8 2412(b) when, after

! Mendenhal | v. Administrator, NTSB Order No. EA-4121 (1994).

> Mendenhal | v. National Transp. Safety Bd., 92 F.3d 871 (9'" Gir.
1996) .

8 A copy of the law judge’s initial decision is attached.

“ Qur review of the record convinces us that the $10.98 expense
was for “photocopying and postage” associated with a notion to
strike, Applicant’s Brief, App. IIl, p. 2, and the Adm ni strator
rai ses no objection. Admnistrator’s Brief at 2-3. Accordingly,
rei nbursenent of this expense is granted.



concluding that the “FAA . . . acted in bad faith,” it ordered
that applicant be reinbursed for attorney’s fees “at a reasonable

mar ket rate.” Mendenhall, supra, at 877. Section 2412(Db),

through its incorporation of common | aw, authorizes an award of
attorney’ s fees and expenses when the United States has acted in
bad faith and, unlike other provisions of EAJA, such awards are

not subject to a rate ceiling. See, e.g., Brown v. Sullivan, 916

F.2d 492, 495 (9'" Cir. 1990);: Hyatt v. Shalala, 6 F.3d 250, 254

(4'™" Cir. 1993). We will not second-guess the Court’s “bad
faith” determnation, but we are conpelled to address a
jurisdictional difficulty we perceive in the Court’s deci sion.
Separate EAJA provisions exist for agency adm nistrative
proceedi ngs, as opposed to judicial proceedings. Title 28,
section 2412, authorizes a “court” to reinburse costs and fees
for “any civil action . . ., including proceedings for judicial
review of agency action . . . .7 28 U S.C § 2412(d)(1)(A).
Title 5, section 504, in contrast, authorizes an agency to award
costs and fees in an adversary adjudication. 5 U S.C. 8§
504(a)(1). |In both cases, fee caps of $125 are now appli cabl e,
with the court authorized to increase the cap by fiat and the
agency authorized to increase the cap by regulation. 5 U S C 8§
504(b)(1). The Board has done so, pegged to cost of |iving
i ncreases (COLA) denonstrated by the Consuner Price |ndex.
Certain show ngs, however, nmust be made (notably evidence of the
attorney’s customary fees for simlar services and the prevailing

rate for simlar services in the community in which the attorney
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ordinarily perforns services). 49 CF. R § 826.

Agenci es have no authority under Title 5 conparable to 28
U S C 88 2412(b) or 2412(c)(2). That is, aside fromthe COLA
increases, the only authority in Title 5 to award fees above the
statutory cap is section 504(b)(1)(a)’s reference to a “speci al
factor.” W are unaware of any case under Title 5 defining this

termto include government bad faith. See Pierce v. Underwood,

487 U. S. 552, 571-573 (1988) (“special factors” discussed).

| ndeed, the only bad faith recognized in section 504 is that of
an applicant. There is no provision in section 504 correspondi ng
to section 2412(b), with its reference to conmon law liability of
the governnent. Wth this preface, we neverthel ess see no reason
not to proceed as the Court has directed. W can consider the
matter as a sort of del egation, understanding that enforcenent of
our order is problematic, and on review the Court is free to

nodi fy our conclusions. W, thus, turn to the question of
counsel ' s fees.

On the issue of reasonable market rate, “[t]he fee applicant
has the burden of producing satisfactory evidence . . . that the
requested rates are in line wwth those prevailing in the
community for simlar services of |awers of reasonably

conparabl e skill and reputation.” Jordan v. Ml tnomah County,

815 F.2d 1258, 1263 (9'" Cir. 1987) (citing Blumv. Stenson, 465

U.S. 886, 895, n. 11); National Ass’n of Concerned Veterans v.

Secretary of Defense, 675 F.2d 1319, 1337 (D.C. Gr. 1986) (Tamm

J., concurring) (clarifying that in fee applications, “[t]he
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burden of proof is, of course, on the applicant and remains with
t he applicant throughout the proceedings”). Mreover, as an
exanpl e of adequate proof, “affidavits reciting the precise fees
that attorneys with simlar qualifications have received from

fee-paying clients in conparabl e cases provide prevailing

comunity rate information.” National Ass’n of Concerned

Vet erans, 675 F.2d at 1325 (enphasis added); accord Schwarz, 73

F.3d at 908 (“[t]o informand assist the court in the exercise of
its discretion, the fee applicant has the burden of producing

sati sfactory evidence, in addition to the affidavits of its

counsel, that the requested rates are in line with those

prevailing in the conmmunity for simlar services of |awers of

reasonably conparable skill and reputation”) (enphasis added)

(quoting Jordan, supra, at 1263). Qur rules require the sane.

49 C.F.R 8 826.6(c)(2).

Appl i cant argues that, because she is a resident of
California and her attorney practices in Washington, D.C., “the
rel evant community in this case [for purposes of determ ning
mar ket rate] consists of those attorneys engaging in the practice
of aviation |aw in Washington, D.C., and California.”
Applicant’s Brief at 22. The Ninth Crcuit petition, which is
appended to applicant’s current application, contains an
affidavit in which her attorney states that the market rate for
his services is $300 per hour. There are also affidavits from
four other attorneys who, like applicant’s attorney, purport to

specialize in aviation matters. Two of these attorneys practice
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in Washington, D.C., and their affidavits indicate that they both
typically charge $315 per hour. The other two attorneys practice
in California, and their affidavits indicate that they typically
charge $260 an hour and $250 per hour. Applicant’s Brief, App.
VI, Exhibits (“Ex.”) 1-5.° The Administrator argues that the
affidavits do not establish the reasonable nmarket rate for
applicant’s attorney’s services.®

We do not think applicant has satisfied her burden of
denonstrating that the appropriate market rate for her attorney’s

services is $300 per hour.’” See, e.g., Schwarz, 73 F.3d at 908-

909 (rejecting as insufficient an application containing proof
somewhat simlar to that offered by applicant). Even if we

accepted applicant’s argunent that the rel evant neasuring

> No other exhibits are offered by applicant in support of her
claimthat the market rate for her attorney’s services is $300
per hour.

® The Administrator also argues that because every invoice
submtted with applicant’s application indicates that applicant
was billed at a rate of $150 per hour by her attorney, any award
greater than $150 per hour would result in a “windfall” for
applicant. In support of this argunent, the Adm nistrator notes
that one of the purposes of EAJAis to mtigate deterrents to
chal | engi ng unreasonabl e government conduct. Admnistrator’s
Brief at 4-6. Wile we would nornally agree with this
characterization of EAJA, we think that the argunent is m splaced
given the Ninth Crcuit’s direction. The “bad faith” exception
in 28 U S.C. 8 2412(b) has been construed to be “punitive” in
nature. See, e.g., Brown, 916 F.2d at 495.

"W reject applicant’s argunent that we nust award fees at the
requested rate of $300 per hour because the Adm nistrator did not
tinmely object to applicant’s Nnth GCrcuit petition. Applicant’s
principal authority for this proposition is a Nnth Grcuit
procedural rule which has no bearing on our process.



community is “attorneys engaging in the practice of aviation |aw
in Washington, D.C., and California,”® the affidavits in
applicant’s fee application nerely contain a brief recitation of
the affiants’ experience, training, and usual hourly rate. There
is no information on the type of work the affiants typically
perform other than a general description of “aviation matters,”
in order to earn their stated hourly rate. W do not believe --
as applicant apparently does -- that cases can be deened
“conparable” for the sinple fact that they both pertain to
aviation matters. For exanple, aircraft accident liability
litigation is far different from enforcenent proceedi ngs such as

this one. C. Gay v. Adm nistrator, NTSB Order No. EA-3763 at 6-

7 (1993) (stating, in the context of EAJA's “special factors”
exception to the rate ceiling, that “the aviation | aw expertise
of applicant’s attorney, however extensive it may be, does not
qualify for an increased fee”). Moreover, although applicant
cites to cases where rates of $300 or nore per hour were awarded,
she offers no argunent as to why the work perfornmed in those
cases is analogous to that of her attorney in this case. Sinply
put, applicant has not afforded us a sufficient basis for

conparing the work perforned by applicant’s attorney in this case

to other instances where a rate of $300 per hour was found to be

r easonabl e.

8 Doing so woul d be contrary to our own rule, which considers the
rate in the community in which the attorney normally works -- in
this case, Washington, D.C. 49 CF. R 8§ 826.6(c)(2).



Rat her, we think the record evidence denonstrates that the
reasonabl e market rate for the type of services rendered by
applicant’s attorney in this case is $150 per hour. Aside from
her attorney’s claimthat the market rate for his services is
$300 per hour, there is nothing in applicant’s fee application
t hat expl ains why the $150 per hour indicated on the invoices
fromher attorney is not a true reflection of the market for

t hese services. See National Ass’'n of Concerned Veterans, 675

F.2d at 1326 (“the actual rate that applicant’s counsel can
command in the market is itself highly relevant proof of the
prevailing community rate”).®

Turning to the fees and expenses incurred on appeal to the
Ninth Crcuit, applicant filed with the Ninth Circuit a petition

for their reinbursenent (“petition” or “Ninth Grcuit petition”).

° Applicant’s attorney asserts, in general |anguage, that
“[o]cassionally [sic], | lower ny billing rate, in the interest
of justice, for clients who are unable to pay the market rate.”
We note, however, that applicant’s attorney does not nention any
specific decision or agreenent with applicant to depart fromhis
clainmed normal rate of $300 per hour. Applicant’s Brief, App.

VI, Ex. 1; conpare National Ass’'n of Concerned Veterans, 675 F. 2d
at 1326 (the “rate is not what [counsel] would have [Tked to
receive, or what the client paid in a single fortunate case, but
what on average counsel has in fact received’) with applicant’s
attorney’s affidavit (“$300 per hour is the highest rate that
clients with the ability to pay are willing to pay for ny
services”). W also note that applicant offers no proof (e.g.,
billings) of a rate of $300 per hour, and the fee clai ned by
applicant’s attorney in a case currently before us was $125 per
hour. Allen v. Adm nistrator, NISB Docket No. 234- EAJA- SE- 14453;
see National Ass’'n of Concerned Veterans, 675 F.2d at 1326 ("[a]
fee applicant should be required to state the rate at which he
actually billed his tine in other cases during the period he was
perform ng the services for which he seeks conpensation”).




The Ninth Crcuit responded by ordering, on QOctober 25, 1996,
that the Board “reinburse Petitioner at a reasonable narket rate
for attorneys’ [sic] fees and expenses incurred during this

appeal . ”*°

The petition clains that applicant’s attorney
expended 141 “billable” hours on the Ninth Grcuit appeal. The
petition also clains $1,961.00 in expenses. Applicant’s Brief,
App. IV at 5-10. The docunentation is adequate, and we do not
discern the tine expended to be excessive. Nor do we find
anyt hi ng objectionable in applicant’s request for $1,961.00 in
expenses, and we grant those. Thus, applying a rate of $150 to
applicant’s entire fee claim-- the 73 hours and 10 m nutes
expended in connection with the adm nistrative proceedi ngs before
this Board, as well as the hours expended during the appeal to
the NNnth GCrcuit -- we nodify the |aw judge’s award to
$32,125.00 in fees, and $2,038.82 in expenses. '

Appl i cant has al so submtted a suppl enental application for
an award of fees and expenses incurred in this appeal fromthe

| aw judge’s decision. Applicant seeks reinbursenent “at the

reasonabl e narket rate” for 21 hours and 30 m nutes of “bill abl e”

1 The | aw judge’s decision was based, apparently, on applicant’s
original EAJA application and several supplenental requests filed
thereafter, but it nmade no reference to the fees and expenses
requested in applicant’s Ninth Crcuit petition.

1w further note that, under 5 U.S.C. 8§ 504, the maxi mumfee we
can award for adversary adjudication is $125, as increased by the
formula in 49 CF.R 8§ 826.6. That anount is now $130 per hour
for work perforned in 1996.



attorney time, and $75.22 in expenses.'® Applicant’s Fourth
Suppl enental Anendnent to Application for Fees and Expenses at 2.
The Adm ni strator has not responded to this supplenental claim
but we think the fees clainmed are excessive. Applicant’s

suppl enental application clains that applicant’s attorney
expended “8:45 for analysis of [the | aw judge’ s] decision and

| egal research [on] agency bad faith, 28 U S. C. [8] 2412(b), and
[the] effect of failure to oppose [an] application for fees;

10: 30 for drafting [the] notice of appeal and [the] appeal brief;
and 2:15 for collection and conpilation of appendices.” W think
it unreasonable to charge for research on “agency bad faith” when
that issue was previously and conclusively determned in
applicant’s favor by the Ninth Crcuit. Mreover, mnmuch of
applicant’s appeal brief -- including the sections pertaining to
“agency bad faith” and section 2412(b), as well as those setting
forth the facts and procedural history of the case -- nerely
reiterates content and | anguage fromapplicant’s Ninth Crcuit
petition. Based on these considerations we think that
applicant’s claim-- particularly because it seeks reinbursenent
for all time expended at the hourly rate of an experienced
attorney -- should be reduced by five hours to a total of 16

hours and 30 m nutes. See Hensley v. Eckerhart, 461 U S. 424,

2 ppplicant’s suppl emental application clains that the
reasonabl e market rate for her attorney’s services is $300 per
hour, but, consistent with our above discussion, we wll apply a
rate of $150 per hour.
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433-37 (1983) (“[t]he district court . . . should exclude from
this initial fee calculation hours that were not ‘reasonably

expended’ ”); Norman v. Housing Auth. of Montgonery, 836 F.2d

1292, 1301 (11'" Gir. 1988) (billing judgnment “nust necessarily
mean that the hours excluded are those that would be unreasonabl e
to bill a client and therefore to one’s adversary”). This
nmodi fication reflects our judgnent that proper exercise of
billing judgment would result in a reduction of the hours clained
by, at least, five hours. Thus, applying a rate of $150 per
hour, and addi ng the $75.22 clained for expenses, we cal cul ate an
additional award of $2,550.22 for fees and expenses associ ated
with this appeal.®

ACCORDI NGLY, I T IS ORDERED THAT:

1. Applicant’s appeal is partially granted; and

2. The initial decision awarding $8,559.93 in attorney’s
fees and expenses is nodified, and the Adm nistrator shall pay
applicant a total of $36,714. 04.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

13 Applicant has also subnmitted two short briefs that discuss
“suppl enental authority” to which the Adm nistrator has not
responded. Both of these briefs were filed after applicant’s
deadline for filing her appeal brief, and neither provides any
indication that the authorities cited were decided after
applicant had filed her brief. W do not think that the cited
authority can be deened “new,” and as such these briefs are
unaut hori zed and wll be stricken. 14 C.F.R 821.48(e).
Accordingly, applicant’s request for an additional $2,196.00 in
fees for the preparation of these briefs is denied.
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