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LEE H. ALLEN

Appl i cant,

Docket 234- EAJA- SE- 14453

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Respondent .
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CPI Nl ON AND ORDER

The applicant has appealed fromthe Decenber 5, 1996
deci sion and order of Admnistrative Law Judge Wlliam R Millins
that granted in part applicant’s Equal Access to Justice Act, 5
USC § 504 (EAJA), application for attorney’s fees and expenses.?
For the reasons discussed below, the appeal wll be deni ed.

On May 8 and May 15, 1996, the | aw judge presided over a

consolidated hearing in the matters of Admnistrator v. Lee H

'A copy of the decision is attached.
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Al l en, SE-14453, and Adm nistrator v. Excalibur Aviation, Inc.,

SE- 14450. The Adm ni strator had sought, by energency order,
revocation of applicant Allen’s airline transport pilot (ATP)
certificate and Excalibur Aviation’s (Excalibur) air carrier
operating certificate. Both respondents were represented by the
sane attorney. Applicant Allen is the Vice President and General
Manager of Excalibur, and he is the only pilot authorized to
operate aircraft under Excalibur’s certificate.

The factual allegations contained in the conplaints agai nst
applicant Allen and Excalibur were virtually identical. As to
those flights in which Allen was not the pilot-in-conmand,
however, the Adm nistrator additionally alleged that because of
his position with Excalibur and his invol venrent with nanagenent,
all of the operations evidenced that he | acked the qualifications
to hold an ATP certificate. The |aw judge upheld nost of the
all egations in both conplaints, and he affirnmed the revocation of
Excal i bur’s operating certificate. However, he found that
applicant Allen’s ATP certificate should not be revoked, as the
violations did not establish his lack of qualification to hold an
ATP certificate. The law judge instead affirned a 180-day
suspension of Allen’s ATP certificate. The Adm nistrator did not
appeal that finding.? Applicant Allen subsequently filed this

application for attorney’'s fees and costs.

(..continued)

°The Board uphel d the revocation of Excalibur’s air carrier
operating certificate. Admnistrator v. Excalibur Aviation,
Inc., NTSB Order No. EA-4465 (June 21, 1996).
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The |l aw judge ruled in his EAJA decision that applicant had
prevail ed on certain charges, sonme of which the Adm nistrator was
not substantially justified in pursuing.® Regarding a FAR §
91.207(c) allegation, the |law judge found that applicant
prevail ed because the allegation was based on an FAA inspector’s
mi staken interpretation of the FAR* As to the FAR § 91.13(a)
all egation, the | aw judge found that there was no substanti al
justification because the conplaint against Allen did not allege
that he was the pilot of any of the flights that were all egedly
conducted in a careless manner.> As to FAR § 91.169(a)(1), the
| aw judge ruled that the Adm nistrator was substantially
justified in alleging this violation but that based on
respondent’ s testinony there was not a preponderance of evidence
to sustain a violation. Finally, the law judge ruled that the
Adm ni strator’s demand for revocati on was not excessive, and that
the Adm nistrator was substantially justified in seeking
revocation of applicant Allen’s ATP certificate, notw thstanding
his determnation that Al en should not be held vicariously

responsi ble for the violations commtted by Excalibur where his

3That deternination has not been appeal ed by the
Adm ni strator.

“All en was charged with operating an aircraft with the
energency |ocator transmtter batteries renoved, but an FAA
i nspector testified that it was perm ssible to do so under an
exception to the regul ation.

®The | aw judge al so dismi ssed the § 91.13(a) allegation
agai nst Excalibur, ruling that Board precedent did not support a
finding of carel essness against a Part 135 operator as residual
to a training deficiency violation unless the conplaint also
al | eged sone specific act of careless operation of an aircraft.
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participation in the violations did not involve the exercise of
the privileges of his airman certificate. The |aw judge awarded
applicant fifteen percent (15% of his application for attorney’s
fees and costs.

The only issue raised in this appeal is whether the | aw
judge correctly calculated the award to applicant. Applicant
asserts that because his success in avoiding the revocation of
his ATP certificate was so significant, he is entitled to a
substantial award. And, because he cannot segregate the hours
devoted to his defense alone, he deserves an award of all of the
attorney fees and costs incurred for the defense of both
revocation orders agai nst himand Excalibur. W disagree.

As we have al ready noted, the | aw judge found that the
Adm ni strator was substantially justified in pursuing the
revocation of applicant Allen’s ATP certificate. “To find that
the Adm nistrator was substantially justified, we nust find his
position reasonable in fact and law, i.e., the |legal theory
propounded is reasonable, the facts all eged have a reasonabl e
basis in truth, and the facts alleged will reasonably support the

| egal theory.” Application of US Jet, NITSB Order No. EA-3817 at

2 (1993), citations omtted.

Wil e applicant’s appeal brief suggests that the issuance of
the revocation order against himwas inconsistent with Board
precedent, precedent supports either suspension or revocation,

dependi ng on the circunstances. In Admnistrator v. Green and

Wggers, NISB Order No. EA-4203 (1994), for exanple, we held that
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where the director of operations and chief pilot’s involvenent in
viol ations of his enployer consisted of his acqui escence to
unaut hori zed operations of aircraft piloted by other airnmen, the
viol ations flowed exclusively fromhis corporate responsibilities
and not from his personal obligations as an ATP certificate
hol der, and his ATP certificate should not be subject to

enf orcenent acti on. In Adm nistrator v. Echo, Inc. and Rafter,

NTSB Order No. EA-4150 (1994), aff’d Echo, Inc. v. H nson, 48

F.3d 8 (1° Circuit 1995), we held that while the decision to
continue operation of a helicopter in IFR conditions when the
hel i copter was authorized for VFR operations only supported
revocation of Echo’'s air carrier operating certificate because
Echo failed to provide the highest degree of safety to its
passengers, that sanme conduct did not support revocation of the
airman certificate held by the pilot-in-command and owner of
Echo, because his decision to proceed when he shoul d have
termnated the flight evidenced poor judgnent, but not his |ack
of qualifications under Board precedent. However, in

Adm nistrator v. Charter Flight Services, Inc., and Wskus, 7

NTSB 185 (1990), revocation of the owner’s airman certificate was
uphel d because he had falsified conpany records concerni ng ot her

pilots’ duty tinmes. And, in Admnistrator v. Air San

Juan/ Chartair, Inc. and Marsden, NTSB Order No. EA-3567 (1992),

the Board uphel d revocation of the owner’s ATP certificate
because his extensive involvenent in the circunstances

surrounding the carrier’s violations evidenced his own “lack of
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conpliance disposition.” |Id. at 9. Thus, the question of
whet her an owner, chief pilot, director of operations or other
conpany officer m ght be personally subjected to certificate
action along wwth the operating certificate of his corporate
alter ego, is a factual matter to be resolved in each case.
Under the circunstances presented here the evidence was certainly
suggestive of a lack of conpliance disposition on applicant’s
part. Therefore, we think, the Adm nistrator was substantially
justified in pursuing the revocation of applicant Allen’ s airman
certificate and her demand for revocati on was not excessive.®

Finally, we reach the question regarding the nethod used by
the law judge that resulted in an award of 15% of the
application. W believe the |aw judge’ s cal cul ati ons appear to
be a direct response to applicant’s adm ssion that the two
proceedi ngs were litigated as one. 1In other words, the |aw judge
viewed the litigation “as a whole”, as applicant suggested he
shoul d.” Thus, of the 13 charges agai nst Excalibur, all of which

were al so charged agai nst applicant, 11, or 85% of the charges,

®Appl i cant argues that he is nevertheless entitled to an
award, under a recent anendnent to EAJA, 5 USC 504(a)(4), because
the Adm nistrator’s demand for revocation was substantially in
excess of the 180-day suspension inposed by the |aw judge. The
Adm ni strator has replied that 8§ 504(a)(4) does not apply to
applicant. Qur reading of the statute is that, even assumng it
applies, applicant would not neet the new § 504(a)(4) standard.
We do not view the Adm nistrator's choice to have been
unr easonabl e when conpared to the actual outcone; indeed we have
found FAA to have been substantially justified in seeking the
revocati on sancti on.

'"The law judge even refers to the applicant as
“Al l en/ Excal i bur” in his EAJA deci sion.
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wer e sustained. Accordingly, the |l aw judge appears to have
determ ned that the respondents bel ow together prevailed on 15%
of the charges, and applicant was entitled to an award of 15% of
t he expenses for the defense of that entire litigation, an anount
he calcul ated to be $2,444.75.®% Since, in our view, the

Adm nistrator's "case as a whole was well-grounded," Rafter v.

Adm ni strator, NTSB Order No. EA-4313 at 7 (1995), there is sone

doubt whether even this partial award coul d have w t hstood an
appeal by the Admnistrator. As that issue has not been raised,
we are satisfied that affirmation of the decision belowis an

appropriate disposition of this case.?®

8ppplicant’s demand for all of the costs associated with
def endi ng both certificate actions is untenable. The defense of
the revocation order issued against applicant’s ATP certificate
did not require counsel to expend any additional effort in his
ultimately unsuccessful defense of Excalibur. The record shows
that the sanme issues were defended with the sanme evidence and the
sanme argunments were nmade at this consolidated hearing. Applicant
has not shown that any part of the defense, when the litigation
is “viewed as a whole, is fairly attributable to his attenpt to
show that he was qualified to retain his certificate.”
G zybowski v. Adnministrator, NTSB Order No. EA-4413 at 6-7
(1996) (enphasi s added). Nor does Hensley v. Eckerhart, 461 U. S.
424 (1983), cited by applicant, support his position. The Court
in Hensley found that in reviewing an award of attorney’s fees
under 42 USC § 1988, where a plaintiff nust litigate several
claims and is successful on only a portion of them but those
successes are substantial when view ng the case as a whol e, that
plaintiff may be awarded attorney's fees for all of the hours
reasonably expended on the litigation. Here there were two
respondents that faced revocation, and the Adm nistrator
succeeded in full as to one of them and in part as to the other.

°The law judge's estimate is not unreasonable. It is often
difficult to calculate partial awards, and doing so is often an
estimation. See, e.g., Scott v. Admnistrator, NTSB O der No.
EA- 4472 at 13 (1996).
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ACCORDI NG&Y, I T IS ORDERED THAT:
The applicant’ s appeal is denied.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



