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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 11'" day of February, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-14023
V.

CARLOS ERNESTO GARTNER

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG PETI TI ON FOR RECONSI DERATI ON

The Adm ni strator has appeal ed our decision, EA-4495, served
Novenber 8, 1996. |In that decision, we affirnmed the
Adm nistrator’s all egations that respondent violated Chapters
3.1.1 and 4.5(bz of Annex 2 to the Convention on International
Civil Aviation. We wai ved sanction, however,? for a nunber of
reasons. See EA-4495, at 6-8. It is this waiver that the
Adnmi ni strator has appeal ed.?

! These chapters contain altitude restrictions for operations
over the high seas and prohi bit negligent or reckless operations.

> The Administrator had sought a 90-day suspension of
respondent’s pilot certificate.

® The Administrator has noved that we strike certain statenents
in the respondent’s reply on the ground that they erroneously
characterize the record. W deny the notion. The Board is aware
of the record evidence and what it does and does not support.
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The Adm ni strator argues that we exceeded our authority by
inposing a “duty to warn” on the FAA, and by failing to defer to
the FAA's sanction judgnent, as required by 49 U S. C. 44709(d).
We disagree. The FAA reads too nmuch into our deci sion.

W inposed no duty to warn. Instead, we recognized an
obligation on the part of the FAA, especially inportant given its
| aw enforcenment role, not to mslead -- either by acts of
om ssion or conm ssion -- those subject to its authority. W did

so sinply as a matter of fairness. W did not intend, and do
not, in the FAA' s words, “hobble” its nmethods of communi cating

wi th airmen regarding safety concerns. The record established

t hat FAA enpl oyees were famliar wth the high seas operations of
the Brothers to the Rescue organi zation, indeed had net with
menbers of the group and had di scussed rescue and assi stance
operations. Despite know ng how those operations were conduct ed,
e.g., that they included flights bel ow 500 feet, FAA enpl oyees
failTed to advise respondent and others, at a neeting called by
the FAAwith the group to discuss its operations, that such
flights violated Chapter 4.5(b). It is nothing nore than the
nmost basic fairness to require as nuch; otherw se, one could
liken the FAA's action to entrapnent of a sort. |Indeed, a

di scussion of the dangers of an operation, w thout reference to
its unl awful ness, would suggest to the reasonabl e person that the
action was not unlawful.* Wat we are inposing here is not a
duty to warn but a duty to deal fairly and thoroughly when
providing information that can be msinterpreted. Adm nistrator
v. Smith, NTSB Order No. EA-4088 (1994), cited in our prior

deci sion, continues to be a good anal ogy, in our view

W also find the FAA's argunent regardi ng sancti on deference
i nappropriate in this case, as it mscharacterizes the
ci rcunstances here. W do not disagree with nost of the FAA's
recitation of the | aw

We agree that our authority to nodify sanction, once a
violation is established, is not unlimted. W are required to
defer to “all validly adopted interpretations ...of witten agency
policy guidance available to the public related to sanction ...
unl ess the Board finds an interpretation is arbitrary,
capricious, or otherw se not according to law.” 49 U S.C
44709(d). This does not mean, as the FAA suggests, that every
FAA order of suspension or revocation is a valid interpretation
of sanction guidance to which the Board nust defer. Although we

* Such a conclusion is all the nore expected where, as here, the
FAA advi sed that other activities -- operations with an aircraft
door renmoved -- were not |awful w thout special rule waiver by

t he agency.
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agree that the Admnistrator’s sanction gui dance table (O der

2150.3) is witten agency policy guidance, litigating positions
are not necessarily “validly adopted interpretations ...of witten
agency policy guidance available to the public.” (See

| egi sl ative history, quoted by the Adm nistrator on page 12 of
his petition, “This does not nean, however, that NTSB shoul d
sinply defer to litigation positions of the FAA prosecutor.”)

Further, 8 44709(d) does not require that we inpose a
sanction contained in FAA witten gui dance even when the
sanction’s effect would be “arbitrary, capricious, or otherw se
not according to law.” Thus, authority exists for the NISB to
decline to inpose what is otherw se a validly adopted
interpretation of witten agency policy guidance available to the
public.

In this case, the FAA at no point offered the | aw judge
evi dence of any witten agency policy guidance, nor did counsel
mention either that such guidance existed, or that the proposed
90- day suspension constituted a validly adopted interpretation of
witten agency policy guidance. The propriety of the proposed
sanction was never discussed on the record other than in the
context of applicability of the waiver avail abl e under the
Avi ation Safety Reporting Program® FAA counsel should lay the
groundwork for these deference clains; we can not performthat
function for the conplainant. The FAA may not be heard to argue
that we have ignored validly adopted interpretation of witten
agency policy guidance when it has failed to introduce that
witten guidance and failed to make the question of sanction an
issue in the case before the | aw judge.®

ACCCRDI N&Y, |IT IS ORDERED THAT:

The Adm nistrator’s appeal is denied.

> W are not persuaded by its claimthat, on appeal, the FAA

| ogically addressed only the | aw judge’ s conversion of the
sanction to a civil penalty. The applicability of the proposed
90- day suspension remai ned an i ssue of proof, if only because the
Adm ni strator desired us to inpose it.

® Indeed, in this case, even after the | aw judge stated his
belief that the sanction should be a civil penalty rather than a
suspensi on, counsel for the FAA offered no response when given
the opportunity by the | aw judge. See Tr. at 3109.



HALL, Chai rnman, HAMVERSCHM DT, GOGLI A, and BLACK, Menbers of the
Board, concurred in the above order. FRANCIS, Vice Chairman, did
not concur, and submtted the follow ng dissenting statenent:

| have not concurred in the denial of the FAA s petition
for reconsideration in this case. | continue to believe
that a substantial sanction should be inposed for such
serious proven violations as low flight and carel ess
operation resulting in danage sufficient to render the
aircraft unairworthy.

Contrary to the opinion, this decision could well inpair
the FAA's ability to conmmunicate with the aviation
community. | see no real or practical distinction

between a “duty to warn” and an “obligation not to

m slead - either by acts of om ssion or conm ssion.”
The latter clearly is inposed by the opinion. And,
whatever its nature and extent, the potential to
“hobbl e” the agency’s safety dialogue with operators
exists as a practical matter. |If each failure to
specifically address each regul ation that could be
violated is construed as sufficiently m sl eadi ng or
unfair to excuse conduct that clearly violates inportant
and basic safety regul ations, the safety dial ogue to
pronote voluntary and cl ear conpliance can be rendered
effectively neaningless. | can not concur in that
possibility.



