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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14422
V.

ROBERT M MEACHAM

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe initial decision of
Adm ni strative Law Judge Patrick G Ceraghty, issued on May 14,
1996.' The law judge affirmed an order of the Administrator, on
finding that respondent had violated 14 C.F.R 91.151(a) and

91.13(a),? and declined to waive sanction pursuant to the

1 A copy of the decision is attached.

2 Section 91.151(a), as pertinent, provides:

(a) No person may begin a flight in an airplane under VFR

(continued.))
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Avi ation Safety Reporting Program (ASRP). The only issue before
us i s whet her waiver should have been extended. W grant the
appeal and waive application of the 30-day suspension.

Respondent flew a rented Cessna 150 on a visual flight rules
flight from Shelton, WA to Puyal lup, WA and return. On the
return flight to Shelton, and wwthin 4 mles of the airport, the
aircraft ran out of fuel. The Adm nistrator contends that
respondent’s failure to ensure adequate fuel, at the flight’'s
initiation and again at Puyal | up, denonstrates the kind of
pur poseful ness that mlitates against sanction waiver. The |aw
j udge found that respondent should have visually inspected the
tanks, and had two opportunities to do so. He further found that
failure to do so was a purposeful choice, not an inadvertent act
for which the ASRP waiver applies. W disagree with his
reasoni ng.

As pertinent to this case, waiver is available if the
violation was “inadvertent and not deliberate.” *“lnadvertence”
is not nerely the result of any purposeful choice. Conduct for

whi ch wai ver of sanction will not be granted is that which

(continued.))
conditions unless (considering wind and forecast weather
conditions) there is enough fuel to fly to the first
poi nt of intended | anding and, assum ng normal cruising

speed - -
(1) During the day, to fly after that for at |east 30
m nut es| . |

Section 91.13(a) prohibits operating an aircraft in a carel ess or
reckl ess manner so as to endanger the life or property of
anot her .
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“approaches deli berate or intentional conduct in the sense of
reflecting a wanton disregard for the safety of others.”

Ferguson v. NTSB, 678 F.2d 821, 828 (9'" Gir. 1982). See also

Adm ni strator v. Hal bert, NTSB Order No. EA-3628 (1992) (ASRP not

designed to protect those who exhibit a reckless disregard for
safety).

In this case, the facts before us are as follows.?
Respondent, prior to these flights, had been the |ast person to
fuel the aircraft, knew how nmuch fuel he put in it, and knew how
long the aircraft had been flown since the refueling. There are
no facts in the record to denonstrate that, had there been the
anmount of fuel he believed to be in the tanks, respondent would
have had difficulty conpleting the flight and satisfying the
regul ation’s fuel margin requirenents.

The Adm ni strator focuses on respondent’s failure visually
to check the fuel when the left tank gauge read enpty and the
right tank gauge read % However, respondent indicates that he
knew the | eft tank gauge was not working properly and, as
i ndi cat ed above, he believed he knew how nuch gas renuai ned
(estimating fuel use at 6 gallons per hour, an assunption not
chal l enged by the Adm nistrator). The Adm nistrator introduced

no evidence to show that preflight requirenents for this aircraft

% 1Inthis notion for summary judgment, the Admi nistrator has the
burden of proof and we nust accept the facts in the record before
the law judge in a manner nost favorable to respondent. Further,
we may not and do not consider the new information respondent
offered in his appeal.
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i ncl uded visual inspection of the fuel tanks.

The | aw judge’s anal ysis addressed two issues: failure
visually to check the tanks; and respondent’s concession that he
“fell into a trap” in trusting the fuel gauges of aircraft he
flewregularly. Although we certainly agree with respondent’s
sentiment that good preflight procedure here would include a
vi sual fuel check, we are not convinced that the factors cited by
the law judge warrant a finding that respondent’s failure to make
a visual fuel check constituted reckless or wanton di sregard for
safety so as to deny his ASRP wai ver

First, and as noted earlier, there is no evidence here that
the preflight check required a visual fuel check. While this my
be common if not standard procedure with this aircraft, the
Adm ni strator introduced no evidence to show that visua
i nspection was required by the aircraft manual. Second, the | aw
judge’ s recitation of respondent’s adm ssion omtted what we
consider to be relevant discussion. Respondent stated (enphasis
added):

This CFl [certified flight instructor] had all owed hinself

to fall into a trap. He had devel oped a bad habit of

trusting the fuel gages of the aircraft that he regularly
flew, especially when they confirmed his fuel remaining

cal cul ations. The fact that he was not conpletely famliar

with this particular aircraft did not alter his procedure

and the possibility that soneone m ght have si phoned f uel
fromthe aircraft never entered his m nd.

This situation appears, to us, better to represent an
i nci dent of inadvertence (i.e., a mstake), than a purposeful,

del i berate operation of an aircraft in reckless disregard of

safety concerns.
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W also find respondent’s situation different from other
cases where we have declined to waive sanction. For exanple, in

Adm ni strator v. Anderson, NISB Order No. EA-3976 (1993), a

mechani ¢ and an FAA inspector notified the pilot of problens with
the aircraft’s door, yet the pilot chose to continue the flight.

In Adm nistrator v. Levine, NTSB Order No. EA-3880 (1993), the

pilot flewthe aircraft although he knew he was m ssing a w ng
tip.

In this case, respondent had nore information than nerely
that the left fuel gauge was incorrect. The additional
information (the Hobbs neter tinme and the know edge that he had
been the last to refuel the aircraft) led himto concl ude that
there was sufficient fuel to make the flights. Had the
Adm ni strator denonstrated that the preflight checklist required
a visual fuel check, we would be nore likely to agree that waiver
woul d not be appropriate. However, in these unique
ci rcunst ances, we cannot find that respondent exhibited a wanton
or reckless disregard for safety in failing to nake a vi sual

check and wongly assum ng he had enough fuel.

ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent’ s appeal is granted; and
2. The 30-day suspension is waived.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



