SERVED: February 26, 1998
NTSB Order No. EA-4635

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 5th day of February, 1998

)
JANE F. GARVEY, )
Adm ni strator, )
Federal Aviation Adm nistration, )
)
Conpl ai nant, )

) Docket SE-14605
V. )
)
DAVI D ORTI Z, )
)
Respondent . )
)
)

CPI Nl ON AND ORDER

Respondent, pro se, has appeal ed fromthe decision of
Adm ni strative Law Judge WIlliam A Pope, Il, granting the

Administrator’s Motion for Summary Judgnent.' By that decision,

'On April 28, 1997, the law judge granted the
Adm nistrator’s Mdtion for Summary Judgnent, affirm ng the
revocation of respondent’s commercial pilot certificate based on
14 CF. R 8 61.15(a) and 49 U S.C. 8 44710. Subsequently, the
Adm nistrator wthdrew his allegation that respondent’s
certificate nust be revoked under 49 U S.C. § 44710, and asked
the law judge to nodify the sunmary judgnment order to reflect
this change. On May 9, 1997, the law judge nodified his earlier
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the I aw judge found that there was no issue of material fact, in
t hat respondent was convicted of Conspiracy to Engage in
Racketeering, in violation of 18 U S.C. 8§ 1962(d). The activity
which led to the conviction included operating an aircraft that
was carrying large quantities of cocaine into the United States.?

Respondent, citing 21 U S.C. 8§ 862 (part of the Anti-Drug
Abuse Act of 1988), subsections (a) and (e), argues that his
comercial pilot certificate is a “Federal benefit” and that his
conviction may not be used as the basis to revoke his certificate
because he cooperated with the governnent, testified for the
prosecution in related cases, and is now in the wtness

protection program?® Since no reply brief was filed, we nust

(..continued)

order, granting summary judgnent in favor of the Adm nistrator
solely on the section 61.15(a) violation. Both orders are

at t ached.

On May 7, 1997, respondent filed a brief on appeal of the
order granting summary judgnent, then later filed an appeal of
the order granting reconsideration and nodification. The
Adm nistrator did not file a reply.

°The indictment to which respondent pleaded guilty lists
respondent as one of the pilots who transported cocai ne for the
Medel lin Cartel

3Under 21 U.S.C. § 862(a), soneone convicted of a federal or
state crime involving the distribution of a controlled substance

may be, at the discretion of the court, “ineligible for any or
all Federal benefits....” A federal benefit is defined as “the
i ssuance of any grant, contract, |oan, professional |icense, or
comercial license provided by an agency of the United States or
by appropriated funds of the United States....” 21 U S.C. § 862
(d) (1) (A).

Subsection (e), however, states that the penalties of
section 862 shall not apply to an individual who cooperates with
the governnment or is in a governnent w tness protection program
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deci de respondent’s appeal w thout the benefit of an articul ated
position fromthe Adm nistrator on the applicability of section
862 to airman certificate revocation actions based on section
61.15(a) of the FARs.* Nevertheless, we find respondent’s
argunment unavai l i ng.

Section 862 addresses when a court, in its discretion, may
consider drug traffickers and drug dealers ineligible for federal
benefits. Nothing in the plain |language of that statute | eads us
to believe that Congress intended to limt the Admnistrator’s
authority to revoke, in the interest of aviation safety, the
certificate of a convicted drug trafficker under FAR section
61.15.°

Pursuant to her explicit statutory authority, as set forth
in 49 U.S.C. 8 44709, the Adm nistrator revoked respondent’s
commercial pilot certificate after determ ning that he is not

qualified to hold that certificate.® The decision to revoke

‘W woul d hope that if, in the future, the issue arises of
the applicability of section 862 to revocations based on 49
U S C 8§ 44710(b), discussed infra, n. 5, the Admnistrator wll
file a brief setting forth her view of the relationship between
t he statutes.

*The Administrator is also enpowered to revoke an airman’s
certificate under the Aviation Drug-Trafficking Control Act,
which directs the Adm nistrator to revoke the certificate of any
ai rman convicted of a drug-related offense, if 1) that offense
occurred after Cctober 19, 1984; 2) the offense was puni shabl e by
nore than one year in prison; 3) an aircraft was used in the
crinme; and 4) the airman operated or was on board the aircraft.
49 U. S.C. 8§ 44710(b). As originally enacted, the statute called
for a mandatory five-year revocation period. After anendnent in
1988, a mandatory pernanent revocation was i nposed.

°Thi s case may be distinguished fromJensen v. FAA 641 F.2d
797 (9'" Cir. 1981), vacated as noot, 680 F.2d 593 (9'" Gir.
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respondent’s certificate is entirely consistent wth precedent.
Summary judgnent is appropriate where, as in this instance,
there is no genuine issue of material fact. The Board has
recogni zed that an airman who participates in an illegal drug-
trafficking enterprise evidences a | ack of conpliance disposition

and that is inconpatible with aviation safety. Adm nistrator v.

Piro, NTSB Order No. EA-4049 (1993), at 3-4, aff’d sub nom Piro

v. NTSB, 66 F.3d 335 (9'" Gir. 1995). Accord Adninistrator v.

Hal e, NTSB Order No. EA-4590 at 3 (1997); Admi nistrator v.

D Antoni o, NTSB Order No. EA-4526 at 6 (1997).

(..continued)

1982), where the court found that the FAA acted in contravention
of the Conprehensive Al cohol Abuse and Al coholism Preventi on,
Treatnment, and Rehabilitation Act of 1970 (the Al coholism Act) by
denying an airman’s application for recertification of his
second-cl ass nedical certificate based on FAA regul ati ons that
disqualified all former alcoholics from obtaining a nedical
certificate.

The Al coholism Act prohibits the denial of a federal |icense
based solely on the grounds of prior alcoholismand, under the
FARs as they then existed, an applicant with a history of
al coholismwas automatically disqualified. This differs fromthe
instant case. Under 21 U . S.C. 8§ 862(e), governnment w tnesses may
not be denied federal benefits that would otherw se be denied
under other provisions of section 862 only. The Admnistrator’s
authority to revoke respondent’s airman certificate does not flow
from21 U S. C § 862.

The instant case may al so be distinguished from M nes v.
NTSB, 862 F.2d 617 (6'" Cir. 1988), where the court found that a
convi ction which had been set aside under the Youth Corrections
Act, 18 U . S.C. 88 5005-5026 (repealed 1984), could not be
considered a conviction for purposes of revoking an airman’s
certificate under 14 C.F.R 8 61.15(a).
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ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The | aw judge’s order granting sumrary judgnent
affirmng the Admnistrator’s order revoking respondent’s
commercial pilot certificate under the provisions of FAR section
61.15(a) is affirnmed.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



