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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 9th day of February, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14102
V.

DAVI D W NDWALKER

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent and the Adm ni strator have appeal ed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamR
Mul I'i ns, issued on Cctober 17, 1995, follow ng an

evidentiary hearing.' The |law judge affirmed an order of

! The initial decision, an excerpt fromthe hearing
transcript, is attached.
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the Adm ni strator suspendi ng respondent’s airman
certificate, on finding that respondent had violated 14
C.F.R 91.7(a) and 91.13(a) in connection with his piloting
of an unairworthy hot air balloon.? The |aw judge, however,
reduced the Adm nistrator's 180-day proposed suspension to
one of 90 days. W deny respondent’s appeal and grant that
of the Administrator.?

Respondent’ s appeal raises two issues, both of which
he rai sed before the |law judge: the first, a claimthat
respondent was denied his right to an informal conference
(and, therefore, that the case nust be dism ssed); and the
second, an argunent that the FAAis without authority to

suspend pilot licenses. The second argunent has been

2 Section 91.7(a) provides that "No person may operate a
civil aircraft unless it is in an airworthy condition.”
Section 91.13, Carel ess or reckless operation, reads:

(a) Aircraft operations for the purpose of air

navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

® The Administrator has al so noved to disniss respondent’s
appeal on the grounds that his copy clearly was not sent
within the 50 days our rules provide. (Respondent did not
reply to this notion, nor to the Adm nistrator’s appeal.)
The Adm ni strator does not argue that the copy sent the
Board was sent |ate, or that he was prejudi ced by the del ay
in receipt. Al though we do not condone respondent’s

met hods, nor recomrend themto others, and we agree our
rules contenplate concurrent service, we do not find that
Adm ni strator v. Hooper, NTSB Order No. EA-2781 (1988),
conpel s dismssal in such a case.




rejected many tines. See, e.g., Go Leasing, Inc., v. NISB

and FAA, 800 F.2d 1514 (9'" Cir. 1986). The first claimwas
the subject of a notion to dismss, denied by the | aw judge
in an August 1995 order. The | aw judge concl uded that
respondent had had the opportunity for an inform
conference. Respondent suggests in his appeal that the | ack
of an “offer to negotiate” is confirned by an admtted
failure of the FAAto receive a return receipt for its
Notice of Proposed Certificate Action. W fail to see how
this proves respondent’s point. There is other evidence in
the record that the opportunity for a conference was
continually nmade avail able to respondent, who failed to take
advantage of it. The |aw does not require nore.

The Adm nistrator agrees that the sanction inposed by
the law judge is within the range (30-180 days) set forth in
hi s Enforcenent Sanction Gui dance Tabl e, FAA Order 2150. 3A,
and that the | aw judge had discretion to nodify the proposed
sanction. Nevertheless, he challenges the | aw judge’s
reduction of the sanction froma 180- to a 90-day
suspension, citing a nunber of factors: nultiple flights
(on one occasion wth payi ng passengers); numerous
di screpanci es supporting the unai rworthiness finding,

i ncludi ng operating his balloon with a hole in the basket’s
floor; and the “wllful and deliberate” nature of the

incident. The Adm nistrator believes that respondent acted



egregiously, “in willful disregard of the regulations” in
piloting a hot air balloon when he had been told by Arizona
Bal | oonport, the repair facility which at the tine was
perform ng an annual inspection on the aircraft, that the
bal l oon was in an unairworthy condition. (Upon discovery of
t he di screpanci es, apparently expensive to correct, the

i nspection was halted.)

The | aw judge’ s reduction of the suspension is in great
part the product of his credibility findings in favor of
respondent. Although respondent was told by Arizona
Bal | oonport that the balloon was not airworthy, he testified
that he then consulted another repair facility. Respondent
testified, in part:

| then contacted anot her inspection station, as

previ ously nmentioned, Paul Stunpf Balloons in Rhode

| sl and, discussed the discrepancies that were on this

list and asked himfor his advice. And he said to ne -

- suggested that | get the maintenance manual for the

aircraft and | ook up these discrepancies and if they

were permtted or not. As | described the itens listed
on the discrepancy sheet to him he indicated to ne
that he did not feel that they were that serious.

They were not serious enough to ground the ball oon and

if I wwuld send it to him he would take a | ook at it

and give his own opinion.

...| described the damage as |isted on the di screpancy
sheet to Paul Stunpf Balloons and he stated that he

felt - - he had seen danage |i ke that before and he
felt that based on the description, on the sheet it was
ai rwort hy.

Tr. at 71-72, 75. Respondent also testified that the sane

hole was in the basket floor at the tinme of the 1993 annual



i nspection, yet Arizona Balloonport had found the ball oon
airworthy at that inspection.

Al t hough the | aw judge accepted this testinony, and the
Adm ni strator has offered no basis to overturn those

credibility findings (see Admnistrator v. Smith, 5 NITSB

1560 (1987)), the weight of the evidence conpels us to

reverse the | aw judge’s conclusion. See Chirino v. NTSB,

849 F.2d 1525, 1530-32 (D.C. Cr. 1988) (the Board, not the
| aw judge, is the ultimate finder of fact, even regarding
credibility determ nations).

The Adm nistrator’s clains of nultiple flights cannot,
we think, support a finding that the | aw judge abused his
di scretion in reducing the sanction. On this record, we
have testinony of only one flight; the |aw judge al so nade a
finding only for the one Cctober 27'" flight. Tr. at 92.
Al though the Exhibit C3 | og excerpts show flights after the
date of the discontinued annual, those records do not
establish respondent as the pilot of those flights, nor did
he admit to them?® See also Tr. at 79 (Administrator’s
counsel, in closing argunent, discusses only the one

flight).

* Contrary to closing argunment by counsel for the

Adm nistrator (Tr. at 81), it is not respondent’s obligation
to “contradict” the Admnistrator’s allegations. It is the
Adm nistrator’s obligation to prove them



However, we cannot find that respondent acted
reasonably or consistent with his duty of care given the
i nformati on he was provided by Arizona Bal | oonport regarding
the condition of the balloon. W agree with the
Adm ni strator that respondent acted with willful disregard
of legitimate safety concerns.

We do not fault respondent for seeking another opinion.
We recognize (and it is admtted on this record) that even
FAA inspectors may differ regardi ng whether a particul ar
itemresults in a lack of airworthiness. Further, not every
m nor defect whereby the aircraft departs fromits state at
time of manufacture makes an aircraft unairworthy.

Adm ni strator v. Calavaero, 5 NISB 1099, 1101 (1986). But

it was unreasonable for respondent to rely on Stunpf’s

t el ephone opinion as nuch as he did, if only because that
opi ni on was given without any exami nation of the balloon.?
In light of Arizona Balloonport’s serious concerns,
respondent’s duty as a pilot was to ensure the safety of the

craft. In Admnistrator v. Dailey, 3 NISB 1319, 1322

(1978), we said “Respondent had reason to believe that the

> W also note that respondent offered no evidence from Pau
Stunpf Balloons to confirmthe conversation, but offered
only his own testinony of its content. Further, even
respondent’s version of the conversation indicated that
Stunpf wanted to | ook at the balloon.



aircraft was not airworthy; under no circunstances should he
have flown the aircraft until he was sure that it was
conpletely safe to do so.” Respondent did not (and could
not) fulfill this duty by preferring his own opinion and, to
support it, obtaining a general telephone coment from
sonmeone who had not seen the ball oon.

The evi dence indicates that the basket was old, with
the wi cker frayed,® and at |east one hole (approximtely 1-2
inches in the floor). See Exhibit CG1 (“verticle [sic]
rattan reeds broken on downsi de corner,” “gondola wearing
substrates worn on outside edges possible cracks,” and
“gondol a fl oor damaged from excessive tank wear”).
Al t hough respondent testified that, in flight, the hole was
covered by tank pads (Tr. at 78), Arizona Ball oonport was
concerned with the overall integrity of the basket. O her
di screpanci es invol ved excess wear on the netal franme and
the skids, and a broken pyroneter and altinmeter. It is not
satisfactory for respondent sinply to disagree and | ocate
soneone whose statenents could be interpreted as sone
general support for his continuing to fly. In the
circunstances, we agree with the Adm ni strator that

respondent’s actions reflect such a disregard for safety and

® One of the passengers, when asked about the condition of
t he basket, recalled that it was old and sone of the w cker
was frayed or comng apart. Tr. at 45.



regul atory conpliance that a 180-day sanction is
appropri ate.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator’s notion is denied;

2. The Adm nistrator’s appeal is granted,

3. Respondent’ s appeal is denied; and

4. The 180-day suspensi on of respondent’s conmerci al

pilot certificate shall begin 30 days fromthe date of
service of this order.’

HALL, Chairman, FRANCI S, Vice Chairnman, HAMVERSCHM DT,
GOGLI A, and BLACK, Menbers of the Board, concurred in the
above opinion and order. GOG.IA Menber, submtted the
foll ow ng statenent:

" For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative
of the FAA pursuant to Federal Aviation Regulation section
61.19(f).



John J. Goglia, Member, concurring:

| concur in the Board's decision to grant the Administrator’s appeal because | agree with
the majority’ s ultimate disposition. Following an inspection by a qualified repairman, respondent
was told that the balloon basket was not airworthy. Instead of proceeding with expensive repairs,
respondent sought a second opinion, which as the majority notes, was not an unreasonable action
to take. However, respondent never obtained a second opinion. Instead, another repairman told
him that his aircraft might be airworthy, based on respondent’s reading the list of discrepancies to
him over the telephone. But even respondent admitted that the second repairman conditioned his
statement by offering to “take alook at it. " It was only then that he could give respondent his
opinion, and respondent was clearly not reasonable in relying on this telephone conversation. His
actions reflect a disregard for safety and regulatory compliance, and therefore a 180-day
suspension is appropriate.

Nevertheless, | disagree with the mgjority’s decision to reverse the law judge’'s
credibility findings, because it is unnecessary to do so in this case. ' The law judge's ruling that
respondent was not reckless and that therefore a 180-day suspension was unwarranted was a legal
conclusion, and not a credibility finding. Even if the hole in the basket had existed at a prior
inspection when the basket was found airworthy, the facts found by the law judge show that
respondent also ignored numerous other discrepancies that raised serious questions about the
overall integrity of the balloon. In other words, respondent’ s operation of this balloon with
passengers was reckless, based on the facts as found by the law judge.

A

‘fr{,tlny opinion, we are too quick to reverse our law judge’'s credibility findings. In addition to
having the opportunity to observe the witnesses' demeanor, they are often able to get a sense
about a case that we could simply never glean from abare transcript. We have vested our law

judges with the authority to evaluate these cases on our behalf, and more deference needs to be
given to their decisions.




