SERVED: March 2, 1998
NTSB Order No. EA-4640

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 9'" day of February, 1998

)
JANE F. GARVEY, )
Adm ni strator, )
Federal Aviation Adm nistration, )
)
Conpl ai nant, )

) Docket SE-14854
V. )
)
THOVAS AARVI K, )
)
Respondent . )
)
)

CPI Nl ON AND ORDER

Respondent appeals the oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, rendered after an
evidentiary hearing held on August 12-13, 1997.' By that
decision, the law judge affirnmed counts one and three of the

Adm ni strator’s order of suspension and upheld revocation of

1 An excerpt fromthe hearing transcript containing the initial
decision is attached.
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respondent’s airman certificate.? W deny the appeal.

Respondent, who presented no evidence at his hearing, raises
numer ous procedural argunments in his appeal. Respondent’s
princi pal argunent is that he did not have a sufficient
opportunity to defend against the Adm nistrator’s charges, and he
makes much of what he clainms was a “grossly inadequate” period
for discovery.® Respondent’s Brief at 4. Respondent, however,
fails to indicate, aside fromgeneric argunment, how he was
actually prejudiced by the errors he alleges. |Indeed, despite
havi ng had over three nonths since the conclusion of the hearing
to thoroughly review the Adm nistrator’s di scovery responses, to
review his own case, and, indeed, to conduct additional
i nvestigation, respondent has yet to indicate what material he
was unable to obtain during discovery, or to explain how he woul d
have presented a better defense had he had additional tinme with
which to prepare his case. Moreover, we note that respondent
waited until July 7'" before initiating any discovery, even
t hough he appeal ed the Adm nistrator’s order of suspension on

March 26'". And it was respondent, hinself, who specified that

2 Counts one and three of the Administrator’s conplaint both set
forth nunerous allegations that, standing al one, warrant
revocation. The law judge affirmed those counts, but did not
uphold count two of the Admnistrator’s conplaint. The

Adm ni strator has not appeal ed that ruling.

® Respondent also claims that the |aw judge erred in denying his
notions for a continuance. A decision on whether to grant a
nmotion for a continuance is a matter commtted to the | aw judge’s
di scretion and, especially in light of respondent’s apparent
failure to make good use of his tinme, we perceive no abuse of
that discretion



the Administrator reply by August 6'", a nere six days before the
schedul ed hearing. Respondent’s conplaint that our discovery
rules do not provide sufficient tine, and that the

Adm ni strator’s discovery response was untinely, is, under these
ci rcunst ances, di si ngenuous. *

Respondent al so clains, essentially, that the |law judge’ s
deci sion was not supported by the evidence. He argues that
certain evidence was inherently incredible and that the
Adm ni strator should not have been allowed to rely on hearsay
when ot her evidence may have been available. W disagree. The
proffered evidence was rel evant and satisfied the criteria for
adm ssibility, and it was incunbent upon respondent to introduce
any evidence he believed to be nore probative. |In any event, we
find no instances where inproper, prejudicial evidence was
admtted over tinely objection, and we will not entertain
respondent’s attenpts to discredit the evidence al ready, and

properly, eval uated and wei ghed by the |aw judge.”?

* Respondent’s claimthat he received sone responses to di scovery
only the day before the hearing is not supported by the record.
It appears that the discoverable material sought by respondent’s
second and third requests was previously supplied in the

Adm nistrator’s first response.

> Respondent al so contends that the law judge unduly limted his
cross examnation of M. Clayton W Barnett, a flight crew nenber
on board many of the flights at issue. The |aw judge, however,
is expected to exert reasonable control over the order of a
hearing, including the scope of cross exam nation, and we
perceive no error in limting respondent’s counsel’s questioning
about a factually unrelated matter that woul d not appreciably
contribute to any evaluation of the witness’s credibility.



ACCORDI NAY, IT IS ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The initial decision, and the conplaint as nodified by
the | aw judge, are affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



