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UNI TED STATES OF AVERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C

Adopt ed by the NATI ONAL TRANSPCORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 26th day of February, 1998

Petition of

ELMER ALLEN PROPST

for review of the denial by Docket SM 4244
the Adm nistrator of the
Federal Aviation Adm nistration

of ;he issuance of an airman
medi cal certificate.
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ORDER TO SHOW CAUSE

On July 17, 1997, petitioner appealed two orders issued by
Adm nistrative Law Judge WIlliam A Pope, |II, dated May 23, 1997
and June 18, 1997, granting the Admnistrator's notion to dismss
t hese proceedings for lack of jurisdiction, on the basis that the
instant petition is not for review of a final order of the
Administrator.® On August 15, 1997, the Administrator filed a
reply brief, arguing that the | aw judge's orders shoul d be
affirmed.

The docunents before us suggest that this case should be
remanded to the |law judge for a hearing, and that this hearing
should be limted to a determ nation of whether petitioner is
qualified to hold an airman nedical certificate under Federal
Avi ation Regul ation (FAR) 88 67.15 and 67.17(d)(1)(ii), 14 CF.R
Part 67.2 W recogni ze, however, that by doing so we woul d be

! Copies of the |law judge's orders are attached.

2 Now codified as FAR §§ 67.207(c) and 67.307(c).
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asserting jurisdiction by finding that a final denial was
constructively issued by the Federal Air Surgeon, as a result of
his failure to act on petitioner's August 21, 1996 applicati on,
wi thin what we view as a reasonable period of tinme. Therefore, we
ask the Admnistrator to show cause why the Board shoul d not
construe the Federal Air Surgeon's failure to take final action
fromJune 30, 1997 to the present tine, as a de facto final denial,
so as to confer the Board with jurisdiction to reviewthis
petition. W wll explain.

As previously noted, on August 21, 1996, petitioner applied
for a second-class airman nedical certificate. The Aviation
Medi cal Exam ner who took his application wthheld i ssuance pendi ng
further examnation, and forwarded the application to the Manager,
Medi cal Revi ew Branch, FAA Aeronedical Certification Dvision. On
Novenber 21, 1996, petitioner received a letter fromthe Medi cal
Revi ew Branch Manager advising himthat he was not qualified to
hol d a nedi cal certificate under FAR 88 67.15 and 67.17(d)(1g(ii),
because of petitioner's "history of a personality disorder."
Petitioner was al so advised that this decision was not final, since
it was "subject to reconsideration under 14 CF.R § 67.27."*
Admnistrator's Reply Brief at 2. Petitioner requested
reconsideration. On January 13, 1997, the decision of the Medi cal
Revi ew Branch Manager was uphel d by the Manager of the Aeronedica
Certification D vision, who advised petitioner of that decision.

According to the Admnistrator, petitioner was further advised
by the Manager of the Aeronedical Certification D vision that
"reconsi deration was avail able any tinme the petitioner had
significant nedical evidence for review." Reply Brief at 3. Wen
petitioner inquired as to what that evidence mght be, his
application was forwarded to the Federal Air Surgeon. The
Adm ni strator contends that this request for information, dated
January 28, 1997, was a request for further reconsideration, a fact
that petitioner denies. On March 6, 1997, petitioner filed this
petition for review

On May 22, 1997, the FAA Chief Psychiatrist acknow edged
recei pt of petitioner's application and requested that petitioner
submt current psychiatric and psychol ogi cal evaluations. On June
13, 1997, petitioner essentially replied that he would not conply
with the request. On June 24, 1997, the FAA Chief Psychiatrist

% See discussion of petitioner's medical qualifications,
i nfra.

* FAR 8§ 67.27 provided at the tinme that the Manager,
Aeronedi cal Certification D vision, anong others, was del egated
the authority to issue final denials except where the denial was
based on certain subsections, including FAR § 67.17(d)(1)(ii).
As to those specified subsections, only the Federal Air Surgeon
could issue final denials.
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again wote to petitioner, asking petitioner to reconsider his
deci sion, and explaining to petitioner that he could not be
considered for either an unrestricted or a restricted nedical
certificate without the requested information. On June 30, 1997,
petitioner replied that if his application could not be reviewed
wi t hout a new eval uation, "you have denied ny nedical, and you
shoul d state so without delay." Appendix to Petitioner's Appeal
Brief.

Petitioner has yet to receive a response to this demand for a
final denial. |In fact, nothing in the Board' s file indicates that
the matter was ever forwarded to the Federal Ar Surgeon for final
di sposition, and according to a docunent appended to petitioner's
pl eadings it appears that his application may have been returned to
the Aeronedical Certification Branch, notw thstanding the
Adm nistrator's argunent to the Board herein that only the Federal
Air Surgeon may di spose of this application. Therefore, we request
of the Adm nistrator her explanation as to why we should not view
this situation as resulting in the constructive issuance of a final
order.

Moreover, we believe jurisdiction should be asserted over this
matter because the Admnistrator's position here raises serious
substanti ve i ssues concerning petitioner's nmedical qualifications.
FAR 88 67.15 and 67.17(d)(1) provided at the tinme of petitioner's
application, in pertinent part, as follows:

(d)Mental and neurologic-(1) Mental. (i) No established
medi cal history or clinical diagnosis of any of the
fol | ow ng:

(a) A personality disorder that is severe enough to
have repeatedly manifested itself by overt act.

(b) A psychosis...

(11) No other personality disorder, neurosis, or

mental condition that the Federal Air Surgeon finds-

(a) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman certificate
that he holds or for which he is applying; or

(b) May reasonably be expected, within 2 years after
the finding, to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nmedical judgnent relating to the
condi tion invol ved.

As previously noted, the Admnistrator argues that the Board
| acks jurisdiction here because the denial of petitioner's
application by the Manager of the Aeronmedical Certification
D vision was based on a "history of a personality disorder” that is
disqualifying under 14 CF.R 88 67.15 or 67.17(d)(1)(ii). Such a
determnation differs significantly fromthe position taken wth
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regard to petitioner's earlier applications, which were all denied
because of a specifically disqualifging condition, i.e., a history
or clinical diagnosis of psychosis.

In sum the Adm nistrator appears to have abandoned the
determnation that petitioner once suffered a psychosis. That
bei ng the case, we believe petitioner is nowentitled the
opportunity to show that he does not have a personality disorder
neurosis, or other nmental condition that is otherw se disqualifying
under FAR § 67.15(d)(1)(ii) or 8 67.17(d)(1)(ii). The Federal Ar
Surgeon's failure to dispose of the current application has thus
far prevented petitioner fromavailing hinself of this opportunity,
and under the circunstances it is the Board' s view that petitioner
shoul d be provided a hearing wi thout any further del ay.

°I'n Administrator v. Propst, 1 NTSB 1248, reconsideration
denied, 1 NTSB 1247 (1971), the Board upheld the Adm nistrator's
energency order, suspending petitioner's commercial pilot
certificate on evidence that petitioner was not qualified to hold a
medi cal certificate by virtue of a nmedical history or clinical
di agnosi s of psychosis. At that tine, the Board noted in its
decision, FAR 8 67.15(d)(1)(ii) provided for disqualification of an
appl i cant because of a nedical history or clinical diagnosis of a
psychotic disorder. 1d. at 1249, n.6. In Petition of Propst, 2
NTSB 2228, 2229, reconsideration denied, 2 NISB 2231 (1976), the
Board upheld the dismssal of a petition for review of the denial
of a new application for nedical certification, finding that the
doctrine of res judicata barred another review of the "identical
i ssue" of whether petitioner has an established nedical history or
clinical diagnosis of psychosis. The Board noted that once an
established history or clinical diagnosis of psychosis has been
found, "no airman nedical certificate may ever be granted.” |d. at
2228. (Emphasis added). The decision also notes that the Federal
Air Surgeon's denial in 1975 is based on petitioner's "established
medi cal history of a nervous disorder and failure to qualify under
sections 67.15 and 67.17(d)(1)(ii)." And, the decision notes, an
establ i shed nmedical history or clinical diagnosis of "a psychosis,"
is "identical" to "a psychotic disorder.” 1d. at 2228, n.3. 1In
Adm nistrator v. Propst, 3 NISB 368 (1977), the doctrine of res
judi cata was again applied agai nst petitioner because of his
"history of psychosis.”™ And, in Admnistrator v. Propst, 4 NISB
1259 (1984), res judicata again barred review of the underlying
facts supporting the enmergency revocation of a nedical certificate
that had been surreptitiously obtained by petitioner.
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ACCORDI NGLY, |IT IS ORDERED THAT:

1. The Admnistrator shall show cause, within 30 days from
the date of this order, as to why the Board shoul d not construe the
Federal Air Surgeon's failure to act on petitioner's August 21,
1996 application as a final denial;

2. The petitioner shall have 30 days fromthe date of service
of the Admnistrator's response to file a reply; and

3. If the Admnistrator fails to tinmely show cause as
required in paragraph 1 of this order, this matter will be renanded
to the | aw judge for a hearing on whether petitioner is qualified
to hold an airman medical certificate under FAR 88 67.15 and
67.17(d)(1)(ii). [Now FAR 88 67.207(c) and 67.307(c)].

HALL, Chairnan, FRANCI' S, Vice Chai rnan, HAMVERSCHM DI, GOG.l A, and
BLACK, Menbers of the Board, concurred in the above order.



