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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 26th day of February, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14645
V.

THURMAN ALPHI N

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent appeals the oral initial decision of Chief
Adm ni strative Law Judge WIlliamE. Fower, Jr., rendered after
an evidentiary hearing held on April 8, 1997.' By that decision,
the law judge affirnmed the Admnistrator’s order of suspension

for respondent’s alleged violations of sections 43.13(a) and (b),

! An excerpt of the hearing transcript containing the | aw judge’s
initial decision is attached.
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91.7(a) and (b), and 91.403(c) of the Federal Aviation
Regul ations, but reduced respondent’s sanction to a 60-day
suspension of his airframe nmechanic certificate and a 90-day

suspension of his commercial pilot certificate.? W deny the

2 Section 43.13 (14 C.F.R Part 43) provides, in relevant part,
as foll ows:

8§ 43.13 Performance rules (general).

(a) Each person perform ng maintenance, alteration, or
preventive mai ntenance on an aircraft, engine, propeller, or
appl i ance shall use the methods, techniques, and practices
prescribed in the current manufacturer’s mai ntenance nmanual
or Instructions for Continued Al rworthiness prepared by its
manuf acturer, or other nethods, techniques, and practices
acceptable to the Adm nistrator, except as noted in 8 43.16.
He shall use the tools, equipnent, and test apparatus
necessary to assure conpletion of the work in accordance
Wi th accepted industry practices. |If special equipnment or
test apparatus is recommended by the manufacturer invol ved,
he nust use that equi pnment or apparatus or its equival ent
acceptable to the Adm nistrator.

(b) Each person maintaining or altering, or performng
preventive mai ntenance, shall do that work in such a manner
and use materials of such a quality, that the condition of
the aircraft, airframe, aircraft engine, propeller, or
appliance worked on will be at |east equal to its original
or properly altered condition (wth regard to aerodynam c
function, structural strength, resistance to vibration and
deterioration, and other qualities affecting airworthiness.)

* * * * *

Sections 91.7 and 91.403 (14 C F.R Part 91) provide, in relevant
part, as foll ows:

§ 91.7 Civil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it
is in an airworthy condition.

(b) The pilot in command of a civil aircraft is
responsi bl e for determ ning whether that aircraft is in
condition for safe flight. The pilot in command shal
di scontinue the flight when unairworthy mechanical,

(continued . . .)



appeal .3

On Novenber 10, 1995, respondent arrived at Charlottesville
Airport (“CHO), Virginia, to repair a Cessna 152 that had been
damaged by a bird strike. A section of the | eading edge of the
aircraft’s left wing had been crushed, but respondent *hamered
out” this damage, returned the aircraft to service as airworthy,
and then flew the aircraft to his maintenance facility in
Hager st own, Maryland. | n Hagerstown, the damaged area was
replaced by a new | eadi ng edge skin panel. The Adm nistrator
contends that respondent did not adhere to the aircraft’s
approved service manual in making the repairs at CHO that the
aircraft was unairworthy after those repairs, and that respondent

knowi ngly flew the unairworthy aircraft to Hagerstown w thout

(continued . . .)
electrical, or structural conditions occur.

8§ 91.403 CCeneral

* * * * *

(c) No person may operate an aircraft for which a
manuf acturer’ s mai nt enance manual or instructions for
continued airworthiness has been issued that contains an
airworthiness limtations section unless the mandatory
repl acenent tines, inspection intervals, and rel ated
procedures specified in that section or alternative
i nspection intervals and rel ated procedures set forth in an
operations specification approved by the Adm nistrator under
part 121, 127 or 135 of this chapter or in accordance with
an inspection program approved under 891.409(e) have been
conplied wth.

® The order of suspension sought a 120-day suspension of
respondent’ s airframe mechanic certificate and a 180-day
suspensi on of respondent’s comrercial pilot certificate. The
Adm ni strator has not appeal ed the reduction in sanction.



obtaining a special flight permt (“ferry permit”). Respondent
denies the Admnistrator’s allegations, claimng that his repairs
were proper, and that the aircraft was airworthy followng his
work at CHO and for the subsequent flight to Hagerstown.?’

We start with the question of whether the repairs at CHO
were proper. The approved service manual states that if |eading
edge danage “would require a repair which could not be nade
bet ween adj acent ribs, . . . conplete |eading edge skin panels
must be replaced.” Exhibit (“Ex.”) A-2, paragraphs 17-43 and 17-
44; Transcript (“Tr.”) at 355. The preponderance of the evidence
al so indicates that the damage extended from approxi mately
station 138 to station 174, spanning at | east one rib |ocated at
station 156.°> Tr. 87, 150; Ex. A-1D, Ex A-1G Ex. A-2, figure 1-
3. Thus, instead of hamering or tapping out the danage,
respondent shoul d have repl aced the skin panel during his repair

at CHO and his failure to do so in contravention of the service

* Respondent characterizes the Hagerstown repair as cosnetic, and
clains that the only reason the | eadi ng edge section was
subsequent|ly replaced there was because the owner wanted the
aircraft returned to its new condition and the aircraft’s insurer
had approved the repair.

> The form 337 signed by respondent following the repair in
Hagerstown indicates that two ribs, at station 156 and 174, were
replaced. Although respondent presented testinony that the
mechani ¢ who repl aced the | eadi ng edge section danaged the ribs
in the course of performng that repair, we find persuasive the
testinmony that where the | eading edge skin was crushed “it stands

to reason that the rib -- the nose rib that attaches to the skin
that forns the contour of the |eading edge -- [was] al so
crushed.” Tr. at 150, 202, 234. |In any event, proper eval uation

of this testinony requires a credibility assessnent and the Board
defers to such determnations. Admnistrator v. Smth, 5 NISB
1560, 1563 (1986).




manual constitutes a violation of section 43.13(a).

We al so think that the Adm nistrator has proved the section
43. 13(b) violation by a preponderance of the evidence, even
t hough, as respondent argues, none of the w tnesses who clained
that the aircraft remained unairworthy after the CHO repair
actually observed the results of respondent’s work. Respondent’s
Brief at 5, 10-12. M. Ranon Sneltz, the airfrane and power pl ant
(“A&P") mechanic who first surveyed the damaged aircraft, and M.
Edward Hal |, a Federal Aviation Adm nistration (“FAA")
ai rwort hiness safety inspector and A& nechanic, testified that
t he damage conprom sed the aircraft’s structural integrity, and
t hat hammeri ng out the damage as respondent did could not solve,
and i ndeed coul d exacerbate, this problem Respondent’s
proffered testinony does not contradict this evidence about the
aircraft’s structural integrity, other than to dispute the degree
of damage originally inflicted upon the wing. The |aw judge has
al ready necessarily weighed the conflicting testinony about the
degree of damage to the w ng, however, and we generally defer to

such credibility determnations.® Smith, supra. The record

supports the finding that respondent violated section 43.13(b).
We al so sustain the operational violations of sections
91.7(a) and (b), and 91.403(c). Respondent’s know edge as the

aircraft’s mechanic is, of course, inputed to his decisionnmaking

® W al so note that the Adnministrator’s photographic exhibits
bol ster the Adm nistrator’s w tnesses’ account of the extent of
the damage to the wing, including the claimthat at |east one
structural rib was crushed. Ex. A-1; see Tr. at 202.



as pilot-in-command, and respondent’s failure to consider the
effect upon the aircraft’s structural integrity of hammering out
t he damage was not reasonable. Respondent shoul d have known t hat
the aircraft was not airworthy for the flight to Hagerstown and,
accordingly, neither his actions as airframe mechanic nor as

pil ot-in-command can be excused as the product of good faith,

al beit erroneous, judgnment.’ W affirmthe |aw judge’s finding

t hat respondent viol ated FAR sections 43.13(a) and (b), 91.7(a)
and (b), and 91.403(c).?®

" Because the aircraft was not airworthy, an FAA-issued ferry
permt was needed to fly the aircraft to Hagerstown. The purpose
behi nd the procedure for obtaining a ferry permt is to give the
FAA an opportunity to observe an aircraft and determ ne, before
issuing the ferry permt, that it is in a safe condition to fly
even though it may not technically be airworthy. Respondent’s
post hoc rationalization — that a ferry permt would have been
issued if the FAA had been contacted — is, even if true, an
attenpt to substitute his judgnent for that of the disinterested
FAA deci si onmaker contenplated by the requirenent. Respondent’s
argunent that it was inpossible to obtain a ferry permt because
the local Flight Standards District Ofice (“FSDO') was closed is
al so unavailing, for we have never equated inconvenience with
inpossibility. Respondent should have waited until the FAA could
be contacted. |ndeed, the Adm nistrator presented evidence that
indicates that if respondent had exerci sed even m ni nmal
initiative he could have succeeded at contacting soneone at the
FAA capabl e of issuing hima ferry permt outside of nornmal

busi ness hours.

8 Respondent’s contention that the |aw judge “applied an entirely
i ncorrect decisional standard” is not persuasive. Respondent’s
Brief at 7-8. The |l aw judge indicated that his findings and
concl usions were “based on the totality of the evidence” and,
nor eover, our review of the record convinces us that the | aw
judge’s findings are anply supported by a preponderance of the
evi dence. Respondent al so conplains that at | east one w tness
was al |l owed, over objection, to testify about matters that were
not specifically disclosed during discovery. Respondent’s Brief
at 13. The testinony conpl ai ned of, however, was directly
related to the witness’s knowl edge and experi ence, cannot be
legitimately characteri zed as surprise testinony, and reasonably
(continued . . .)



ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is deni ed,;

2. The initial decision, and the order of suspension as
nmodi fied by the | aw judge, are affirmed; and

3. The 60-day suspension of respondent’s airfranme mechanic
certificate, and the 90-day suspension of respondent’s commerci al
pilot certificate, shall comence 30 days after service of this
order.?®
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(continued . . .)

foll owed the description of anticipated testinmony provided by the
Adm ni strator.

° For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



