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CPI Nl ON AND ORDER

Respondent appeals the oral initial decision of Chief
Adm ni strative Law Judge WIlliamE. Fower, Jr., rendered at the
concl usion of a hearing held on June 18 and August 15, 1996.%' By
t hat decision, the | aw judge found that respondent violated

section 105.13 of the Federal Aviation Regulations (“FAR’) and

! An excerpt fromthe hearing transcript containing the initial
decision is attached.
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affirmed the Adm nistrator’s order suspendi ng respondent’s
airline transport pilot (“ATP’) certificate for fifteen days.?
We deny the appeal.?

The Adm nistrator’s anmended conpl aint alleges that on June
6, 1996, respondent was the pilot-in-command of a Cessna 182 (“C
182”) operating in the vicinity of Orange County Airport (“M3"),
New York, and “allowed a parachute junp to be made fromthe
aircraft in close proximty to or in the path of an aircraft that

was on final approach or landing at the airport.”* At the

2 The regulation (14 C.F.R Part 105) provides:
§ 105.13 General

No person may nmake a parachute junp, and no pil ot
in command of an aircraft may allow a parachute junp to
be made fromthat aircraft, if that junp creates a
hazard to air traffic or to persons or property on the
surface.

® Respondent has filed a notion, opposed by the Admi nistrator,
requesting oral argunent before the Board. The notion is denied.
The record in this case, including over 600 pages of transcript
and nunerous exhibits, provides an adequate basis for decision.
The United States Parachuting Association (“USPA’) has also filed
a notion, opposed by the Adm nistrator, seeking | eave to submt
an am cus curiae brief in support of respondent’s appeal. In
accordance wth our regulations, USPA conditionally filed their
brief pending our ruling on their notion. USPA s subm ssion
satisfies the requirenents of our regulations and their brief is
accepted. 14 C.F.R § 821.9(hb).

* The Administrator’s Order of Suspension serves as the conpl aint

in proceedings before the Board. See 49 C.F.R 821.31(a). The

Order of Suspension alleged that respondent was piloting a King

Air when the violation of FAR 105.13 occurred, but at the

concl usi on of her case-in-chief, the Admnistrator’s counsel

noved to “conformthe pleadings to the proof.” June 18, 1996
(continued . . .)



hearing, two of the Adm nistrator’s witnesses, United States Arny
personnel who were conducting a training flight in the C 182,
testified that a parachutist drifted across the runway in close
proximty to their aircraft as they crossed the runway threshold
at M3J. They also testified that while airborne they nonitored
M3’ s uni com frequency and nade numerous announcenents of their
position and intention to |land at Ma, but that they never heard
announcenents of parachuting activity. The parachutists, who
testified on respondent’s behal f, denied having cone wthin close
proximty to the landing C 182. Respondent testified that he
made nuner ous announcenents of parachuting activity over Ma’s
uni com

We adopt the law judge’ s findings that a parachutist passed
in front of the |landing C 182, and that respondent did not make
t he cl ai ned announcenents of parachuting activity over Ma’s
unicom Conflicting testinony can only be effectively appraised
after observing factors bearing on credibility, and we therefore
defer to the law judge' s inplicit credibility findings in favor

of the Adm nistrator. Admnistrator v. Smth, 5 NITSB 1560, 1563

(continued . . .)

Transcript (“Tr. I”) at 276. The record indicates that
respondent was piloting a Cessna 182 when the all eged violation
of section 105.13 actually occurred, and no persuasive argunent
has been made that the initial error in the Admnistrator’s
conpl ai nt prejudi ced respondent in defending agai nst the

Adm ni strator’s all egati ons.



(1986). Aside fromthe issue of deference on nmatters of
credibility, we note that the parachutists had an interest in the
substance of their testinony because they are potentially liable
under section 105.13 if they created a hazard. Moreover, if
respondent had in fact made nultiple unicom broadcasts, it is
extrenely unlikely that, as respondent clains, they all would
have been bl ocked by sinmultaneous transm ssions of other
aircraft.

A parachutist drifting across a runway as an aircraft is
| anding plainly constitutes a hazard to air traffic.

Adm ni strator v. Lindsay, 7 NISB 311 (uphol ding violation where

parachutists “drifted over the airport runway at an altitude of
| ess than 100 feet”). Thus, respondent allowed a parachute junp
that created a hazard. However, because Part 105 does not i npose
strict liability, the issue becones whether respondent exercised
the care and judgnent expected of a reasonabl e and prudent pilot.
The wei ght of the evidence indicates that standard practice,
and prudence, dictates that a pilot in respondent’s situation
make announcenments of parachuting activity over the unicom
frequency. Two FAA inspectors testified that a prudent pil ot
woul d have made such announcenents. Tr. | at 211-212, 252. M.
Larry Bagley, who testified for respondent as an expert in
aviation, air traffic control (*ATC') and parachuting, also

testified that a pilot in respondent’s situation would announce



parachuting activity over the unicom frequency. August 15, 1996,
Transcript (“Tr. I1”7) at 138. |ndeed, respondent hinself
testified that his own personal “procedures,” as well as those
mandat ed by his enpl oyer, include announci ng parachuting activity
over the unicomfrequency. Tr. Il at 67.°

G ven respondent’s concession that “there’ s al ways sonet hi ng
going on at [M&],]” we think he should have taken greater care to
informpilots operating in the vicinity of Ma that there were
parachuti sts descendi ng upon the airport.® Tr. Il at 102.
Respondent did not act as a reasonable and prudent pilot when he

failed to announce parachuting activity over M3’ s uni com

> Respondent suggests that because he was required by section
105.14 to maintain a “continuous watch” on the appropriate ATC
frequency, he cannot be faulted for failing to announce
parachuting activity over M&’'s unicom frequency. Respondent’s
Brief at 25. W need not determ ne, however, whether this

regul ati on woul d prohibit nonmentary frequency changes. Gven his
testinony, albeit not credited by the | aw judge, that he made
numer ous broadcasts over the unicom frequency, whatever concerns
respondent m ght now have about maintaining a continuous watch on
the ATC frequency apparently did not persuade himthat such
broadcasts should not be made. Nevertheless, we note, in this
connection, that M. Antonio Acosta, an FAA inspector who hol ds
an ATP certificate and has over 11,000 flight hours, testified
that permi ssion to nonentarily change frequencies in order to
make an announcenent over uni com would “nost |ikely” be granted
by ATC. Tr. | at 144, 213.

® As the hol der of an ATP certificate, respondent is held to the
hi ghest safety standards. Adm nistrator v. Naypaver, NTSB O der
No. EA-4127 at 10 (1994); Admnistrator v. Conbs, NISB Order No.
EA-3616 at 6 (1992); Admnistrator v. Dohrn, 6 NTSB 852, 853

(1989).




frequency. W therefore uphold the finding that respondent
vi ol ated section 105.13.7
ACCORDI NG&Y, I T IS ORDERED THAT:
Respondent’ s appeal is denied.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

" W have reviewed exhibit R-7, a videotape depicting a portion
of the junp which resulted in the Adm nistrator’s charges, and it
appears that the parachutists did not adhere to the cloud

cl earance requirenents set forth in section 105.29(Db).



