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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of March, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14230
V.

CHARLES NEI L KI MSEY,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG PETI TI ON FOR RECONSI DERATI ON

The Adm ni strator requests reconsideration of our decision,
EA- 4537, served April 8, 1997. W have received no reply from
respondent.® In our April 8'" decision, we held that, if the
Adm ni strator intends that we defer to her sanction gui dance
tabl e regarding a proposed sanction, she nust raise the deference
argunent before the | aw judge and present evidence to support it.
We st at ed:

1 On Septenber 23, 1997, nore than 4 nonths after the rel evant
deadl i ne, respondent also filed a petition for reconsideration,
along with a notion to have it accepted out of tinme, that raises
i ssues wholly unrelated to the matters argued in the

Adm nistrator’s petition. The notion, opposed by the

Adm nistrator, is denied, as it denonstrates no reason, much | ess
any “extraordinary circunmstance” (see Section 821.11(c)), why the
poi nts respondent so bel atedly urges us to consider could not
have been brought to our attention within the 30-day tinefrane
establ i shed by our rules.

6799A



The | aw judge cannot be expected to abide by valid sanction
guidelines if he is not advised of them..

EA-4537 at 5. W deny the sought reconsideration.?

We have recently addressed simlar issues. See
Adm nistrator v. Gartner, NTSB Order No. EA-4623 (March 5, 1998),
where we held that, i1f the Adm nistrator seeks our deference
regardi ng her proposed sanction, she nust offer evidence in
support of it. W see no inefficiency in requiring the
Adm nistrator to offer the sanction guidance table in evidence
when she seeks to rely on it and seeks our deference to it. It
i's unreasonabl e to assune the adjudicating agency woul d
practically be able to, or be legally obliged to, maintain
current versions of a docunent created by and used by the
prosecuti ng agency.

The Adm ni strator argues that Adm nistrator v. St. Hlaire,
7 NTSB 48 (1990), conpels a different result. 1In that case, we
held that it was inappropriate for the | aw judge to decide the
case on an issue the parties had not addressed and the | aw judge
had not nentioned prior to his oral decision. Rather, the |aw
j udge shoul d seek evidence and argunent on the matter before any
ruling. W reversed and reinstated the proposed sanction.
Perhaps, in St. Hlaire, we should have remanded for evidence on
the issue rather than reinstating the Adm nistrator’s proposed
sanction. The inportance of the case, in our view, is its
direction to our |law judges to provide parties “the opportunity
to respond ...to potentially dispositive issues the |aw judge may
have identified.” St. Hilaire at 48. It does not, in our m nds,
stand for the proposition that, any tine a | aw judge fails to do
so, the Admnistrator’s sanction is automatically reinstated. To
the extent it can be read for that proposition, it is overruled.?

Once a law judge indicates that he intends to nodify the
sanction, either sua sponte or at respondent’s request, the
Adm nistrator is on notice that sanction evidence clearly is

2 Respondent has noved to strike the Administrator’s petition,
arguing that his pending request before the Ninth Grcuit Court
of Appeals to set aside our order inits entirely should be
considered first. W decline this request.

® Even prior to the nodification of 49 U . S.C. 44709(d)(3), |aw

j udges often nodified the sanction absent evidence or argunent by
the parties on the subject. W did not routinely reinstate the
Adm ni strator’s proposed sanction in such an event; instead we
considered the |l aw judge’s action on the nerits. |If it was
consistent with precedent, it was affirnmed despite the procedural
error.
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necessary. \Whether the | aw judge permts the Adm nistrator to
present it or not, she is obligated to nmake the offer. Even if
the | aw judge does not raise the subject until announcing his
decision fromthe bench, the opportunity exists, at that tine, to
raise the matter with the |l aw judge, offering himthe chance to
correct his error. That is the reasonable and adm ni stratively
efficient course.?

ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator’s petition is deni ed;

2. The respondent’s “Mtion for Acceptance of Late
Petition” is denied; and

3. In accordance with our Order of May 6, 1997, the
suspensgon of respondent’s certificate is stayed pendi ng judici al
revi ew.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

* And there was such an opportunity here. See Tr. at 161. The
Adm ni strator could have offered the sanction gui dance table as
evi dence to support her proposed sanction, or to nake an offer of
testinony regardi ng how that table was used to set the proposed
sancti on.

> For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



