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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 12th day of March, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket No. SE-14617

JAY M HAM LTON,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge WIIliam A Pope, 11
on January 17, 1997, at the conclusion of an evidentiary
hearing.' By that decision, the | aw judge dism ssed the
Adm nistrator’s order in its entirety. The Adm nistrator’s order
all eged that on January 2 and 3, 1995, respondent served as
second in conmmand on a passenger revenue flight, in a Lear 55 jet
that was operated by Alanp Jet, Inc., under Part 135 of the

Federal Aviation Regul ations (FAR), when he had not passed a

The initial decision, an excerpt fromthe hearing
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witten or oral test and a conpetency check within the last 12
nmonths prior to that operation, as required by FAR 88 135.293(a)
and (b).? Respondent has filed a brief in reply. For the
reasons that follow, the Adm nistrator’s appeal is denied.

The law judge’s initial decision makes clear that his
di sm ssal of the conplaint was based on his determ nation that,
as a matter of law, the subject flights were not operated under
Part 135. This legal finding was based on his factual finding
that the passengers on the subject flights were the aircraft’s
owner and hi s nonpayi ng guests. Moreover, the |aw judge
specifically found credi bl e respondent’s testinony that when he
was asked to serve on the subject flights, he questioned whet her
the flights were to be operated under Part 135 because he knew
that he had not yet conpleted the Part 135 requirenents for pilot
qualification for his new enployer, Al anpo Jet. Respondent, as
the former FAA Principal Operations Inspector for Alanp Jet, was
wel | aware of the regulatory requirenents. Respondent testified
t hat he had been assured by Alano’s Director of Operations,

Ceorge Stevens, that the flights were to be operated under FAR

(..continued)
transcript, is attached.

’FAR § 135.293 sets forth various initial and recurrent
testing requirenents for Part 135 pilots. Both parties argue in
their briefs before the Board the validity of the | aw judge’s
finding that respondent net the requirenments of 8§ 135.293(a)
because of a conpetency check adm nistered to the respondent by
the FAAwithin 12 nonths of this operation, as a requirenent for
his then-current position as an FAA avi ation operations
i nspector. Because this finding was not necessary for the | aw
judge’ s dism ssal of the conplaint, we need not address this
i ssue and our affirmation of the dism ssal of the conplaint does
not enconpass that part of the initial decision.
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Part 91. M. Stevens had been enployed by Al anb Jet at that tine
for eleven years, and he served as the pilot in conmmand of these
sanme flights.

The | aw judge al so found M. Stevens’ testinony credible.
M. Stevens testified that in response to respondent’s concerns
and in addition to telling respondent, before the flight, that it
woul d be a Part 91 flight, he annotated the flight log with the
words “FAR 91.” M. Stevens explained that he did not consider
this a Part 135 operation because Dr. David C. Brown, a passenger
on the flight, is the sole owner of Alanp Jet and DCB
Enterprises, as well as other conpanies. Wenever the Lear 55
jet, which was the only aircraft on Alanp’ s operating
certificate, was operated for Dr. Brown’ s personal use, M.
Stevens testified, the actual operating costs were charged to one
of Dr. Brown’s other conpanies in accordance with instructions
M. Stevens received fromDr. Brown’s chief financial officer
According to M. Stevens, he was called by Dr. Brown’ s secretary
t hree weeks in advance and asked to reserve the aircraft for the
subject flights. M. Stevens testified that he was told by the
secretary that it would be a recreational flight to and fromthe
Sugar Bowl for Dr. Brown and his friends. M. Stevens
subsequently issued an invoice, charging the operating costs to
DCB Enterprises.® M. Stevens testified that he did not believe

it was necessary to nmention this billing practice to respondent

3There is no evidence that DCB Enterprises ever paid A ano
Jet. Respondent’s Exhibit 4 appears to suggest that DCB
Enterprises is not actually incorporated to do busi ness.
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when respondent queried himabout the status of the flights,
because he did not think it was pertinent, nor was it any of
respondent’ s business. And, we note, as the former FAA princi pal
operations inspector for Alanp Jet, respondent apparently knew
Dr. Brown and recognized himand his girlfriend as passengers, as
well as two other doctors and their w ves.

The Adm nistrator’s position before the | aw judge was that
notw t hstanding this testinony, docunents obtained from Al ano Jet
constituted substantial evidence that the flights were a Part 135
operation. These docunents included the invoice fromAlano to
DCB Enterprises and the aircraft flight log that indicates DCB

Enterprises as the “customer.”?

In addition, a letter witten by
M. Stevens to a county judge was introduced by the

Adm nistrator. That letter requests the renoval of an electronic
nmoni toring device worn by respondent that, according to M.
Stevens, woul d have hindered respondent’s ability to be gainfully
enpl oyed with Alanp Jet.> The letter notes that respondent’s
“first income producing trip will be on a charter to go to the
Sugar Bowl on January 2".” (Administrator’s Exhibit A-4). The

| aw j udge accepted respondent’ s expl anation, corroborated by M.

Stevens, that this sentence neant only that respondent woul d be

“The FAA's investigator apparently nmade no effort to
gquestion respondent, M. Stevens, or Dr. Brown on why “Part 91~
woul d be noted on the flight log, nor did she interview them on
any other matter related to the investigation.

®The record does not reveal the circunstances regarding
respondent’ s | egal problens.
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paid by Alamo for a trip that comenced on January 2.6

The Adm nistrator’s appeal offers us no persuasive reason to
disturb the law judge’'s essential conclusion that the flights
could legally be operated under Part 91 because the only
passengers were the aircraft owner and his nonpaying guests.’” In
fact, the Admnistrator’s brief does not even nention the | aw
judge’s findings concerning Dr. Brown’ s ownership of both Al ano
Jet and DCB Enterprises; it sinply reiterates her trial position
t hat her docunentary evidence supported her allegations. |In sum
the Adm nistrator has identified no error of fact or |aw which
woul d warrant reversing the |aw judge’ s deci sion.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator’s appeal is denied; and

2. The law judge' s order dism ssing the conplaint and the
initial decision are affirmed, except as discussed in this
opi ni on.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

°®As an ATP-rated pilot, respondent is of course entitled to
be conpensated for his services.

'See Administrator v. Conahan, NTSB Order No. EA-4044 at 14-
15 (1993) (Were corporate owners are the passengers, aircraft is
not operated under Part 135).




