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Docket SE-15141
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THUNDERBI RD PROPELLERS, | NC.
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Wlliam R Millins rendered in this
proceedi ng on February 27, 1998, at the conclusion of a five-day
evi dentiary hearing convened on February 23.' By that decision,
the law judge affirmed the energency revocati on of respondent
Thunderbird Propellers, Inc.’s (hereinafter “Thunderbird,” “TPI,”

or “respondent”) authority, pursuant to Air Agency Certificate

'!An excerpt fromthe hearing transcript containing the
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No. | QRB97K, to operate a repair station for propellers under
Part 145 of the Federal Aviation Regulations (“FAR"), 14 C F.R
Part 145.2 For the reasons discussed bel ow, the appeal will be
deni ed.

The Adm nistrator’s January 22, 1998 Energency O der of
Revocation contains nunmerous allegations of FAR viol ations set
forth in eight separate counts.® The |aw judge disnm ssed, for
want of sufficient proof, the charges in Count |1V of the
Complaint. Wile he determ ned that the Adm nistrator had
sust ai ned her burden of proof as to the allegations in the
remai nder of the Conplaint, he agreed with the respondent, as to
Counts I, Il, VI, VII, and VIl1l, that the charges should be
di sm ssed as stale under Section 821.33 of the Board’ s Rul es of
Practice, 49 C.F.R Part 821.% As to Counts Ill and V, however,
the I aw judge concluded that the intentional falsification and

oper ati on-duri ng-suspensi on charges they all eged were not subject

(..continued)
initial decision is attached.

The Administrator has filed a reply opposing the appeal.

3A copy of the relevant parts of the Emergency Order of
Revocation, which served as the conplaint in this proceeding, is
attached as an appendi x to this decision.

“Al t hough the Administrator did not appeal from any aspect of the
| aw j udge’ s deci sion, she urges us on respondent’s appeal to
reinstate the charges dism ssed as stal e because, in her view,
the I aw judge erroneously failed to consider whether the multiple
charges in Counts I, I, VI, VII, and VIIl, viewed collectively
rather than in isolation, denonstrated a pattern of conduct that
was sufficient to show that respondent |acked qualification to
hold its certificate. W decline to rule on this issue, as no
reason appears for the Admnistrator’s failure to present it in a
tinmely-filed appeal .
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to dism ssal for stal eness because they established that
respondent |acks qualification to hold an air agency
certificate.®> W find no basis in respondent’s appeal for
di sturbing the |l aw judge’s assessment.®
The respondent presents essentially two objections to the
conclusion that it intentionally falsified, in violation of FAR

section 43.12,” work orders concerning Hartzell propellers it

’l nasnuch as intentional falsification and operation during a
certificate suspension clearly each raise an issue of |ack of
qual i fication under Board precedent, none of the individual

constituent or related charges alleged in either Count IIl or V
was eligible for dism ssal for stal eness under section 821. 33, as
respondent contends. It is, therefore, of no consequence that

sone of those charges woul d separately warrant a far |ess severe
sanction if they occurred in a different context.

W find no nmerit in respondent’s suggestion that our decision in
Adm ni strator v. Thonpson, NISB Order No. EA-4170 (1994),
counsels dismssal of the intentional falsification charge the

| aw j udge upheld in this case. Unlike Thonpson, wherein we found
that the Adm nistrator was estopped fromrevoking the certificate
of an airman who had relied to his substantial detrinment on FAA
assurances that he was no longer in enforcenent jeopardy, the
return of TPI's certificate, suspended briefly in 1996 for its
refusal to permt an inspection, did not constitute absol ution by
the Adm nistrator for any suspected viol ations that the

i nspection uncovered. It reflected, essentially, no nore than
that TPl had, in order to have its certificate restored,
ultimately submtted to the inspection it had previously refused.

'FAR section 43.12 provides as follows:

8 43.12 Muaintenance records: Falsification, reproduction,
or alteration.

(a) No person may neke or cause to be nade:

(1) Any fraudulent or intentionally false entry in any
record or report that is required to be nade, kept, or used
to show conpliance with any requirenment under this part;

(2) Any reproduction, for fraudul ent purpose, of any
record or report under this part; or

(3) Any alteration, for fraudul ent purpose, of any
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over haul ed by, anong other things, indicating that it had
installed A-2043-1 nuts, which is the only fastener the
manuf act urer authorized, when, in fact, it had installed Ms-
20365-624 nuts.® It first contends, in effect, that the

regul ati on does not reach any intentional falsification that may
have occurred in this connection because the descriptions of the
nuts used were on parts lists attached to the work orders that it
was not required to make or keep under Part 43.° W disagree.

The listing of parts replaced during an overhaul does, we think,
and as the Adm nistrator asserts, fall within respondent’s

obl i gation, under FAR sections 145.57(a) and 145.61, to “maintain
adequate records of all work that it does,” so that it can
denonstrate its conpliance with Part 43 nai ntenance standards,

whi ch, of course, address the perfornmance criteria for both the

met hods and materials that nust be utilized.'®® W are doubtfu

(..continued)
record or report under this part.

8M5” stands for mil| spec or mlitary specification. Testinony
in the record (tr. at 192) suggests a significant cost savings in
using the Ms nut: $.14 per M5 unit, conpared to $4.00 for the A-
2043 nut. The propeller overhauls at issue in this proceedi ng
typically required ten of the A-2043 nuts.

°The | aw judge did not nmake any express findings as to the other
all egations within Count Il which the Adm ni strator naintained
reveal ed additional instances of intentional falsifications in
the work orders. As we do not know whether this om ssion
reflected an oversight or a judgnent that the other allegations
had not been proved, we will confine our reviewto the

al l egations involving the nuts al one.

Consi stent with her position that propeller overhauls enploying
unaut hori zed parts run afoul of the applicable performance
standards, the Admnistrator, in Count IIl, alleged, and the | aw
judge affirnmed (see |I.D. at 693), violations of FAR sections
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t hat nmai ntenance records that did not describe in sone way the
parts replaced or repaired during an overhaul could be deened
“adequate” for this purpose.
Respondent next contends that, assumng the parts list is a
docunent to which the regul ation applies, the charge of
intentional falsification nust fail because the false listing

t hat A-2043 nuts had been used was not material, since, in the

(..continued)
43. 13(a) and (b) and 145.57(a). Those provisions state as
fol |l ows:

8§ 43.13 Performance rules (general).

(a) Each person perform ng mai ntenance, alteration, or
preventive mai ntenance on an aircraft, engine, propeller, or
appl i ance shall use the methods, techniques, and practices
prescribed in the current manufacturer's mai ntenance nmanual
or Instructions for Continued Al rworthiness prepared by its
manuf acturer, or other techni ques, and practices acceptable
to the Admnistrator, except as noted in 8 43.16. He shal
use the tools, equipnment, and test apparatus necessary to
assure conpletion of the work in accordance with accepted
industry practices. |f special equipnent or test apparatus
i s reconmmended by the manufacturer involved, he nmust use
t hat equi pnent or apparatus or its equival ent acceptable to
the Adm ni strator.

(b) Each person maintaining or altering, or performng
preventive mai ntenance, shall do that work in such a manner
and use materials of such a quality, that the condition of
the aircraft, airfrane, aircraft engine, propeller, or
appliance worked on will be at |east equal to its original
or properly altered condition (wth regard to aerodynam c
function, structural strength, resistance to vibration and
deterioration, and other qualities affecting airworthiness).

8 145. 57 Performnce st andards.

(a) Except as provided in 8 145.2, each certificated
donestic repair station shall performits mai ntenance and
alteration operations in accordance with the standards in
part 43 of this chapter. It shall maintain, in current
condition, all manufacturers’ service manuals, instructions,
and service bulletins that relate to the articles that it
mai ntains or alters.
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respondent’s opinion, and as testified to by its President and
General Manager, Paul D. Finefrock, the M5 nut is equal to or
superior to the nut Hartzell specifies nust be used.! Once
agai n, we disagree.

In the first place, it is far fromclear to us that the
record before us can fairly be said to establish dispositively
that the two nuts are interchangeable in any or all of the
paraneters that are relevant to Hartzell, whose manual s do not

contenpl ate the use of the M5 nut.?*?

In the second place, we do
not agree that it would not be material to falsely indicate in
mai nt enance records which nut actually had been used even if the
M5 nut could be shown to neet all of Hartzell’s design and

ai rwort hi ness specifications. The point here is not so nuch the
adequacy of the unauthorized part, but the accuracy of records
that nmust be relied on in order for others, unaware of the fal se
listing, to obtain quality control or other information about it;
for exanple, in the event a failure in service dictated an

exam nation of simlar parts fromthe same shi pnent or supplier.

Stated differently, it may on occasion be necessary to know a

part’s source even where nultiple parts are, or could be,

“materiality, along with falsity and know edge of the falsity,
are the three el enents which nust be proved to establish a charge
of intentional falsification. See Hart v. MLlLucas, 535 F.2d 516,
519 (1976).

2We suspect that TPI's custonmers would not think it uninportant
to know which nuts had actually been used on their propellers,
given the large cost differential. The record does not reflect
whet her the savings achieved by using the cheaper nuts was passed
on to custoners.
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approved for a particular application. Falsely listing parts
thwarts such traceability concerns.

In any event, it is enough, for purposes of assessing
materiality, to determ ne whether the false entries “had the
natural tendency to influence, or were capable of influencing”

t he decision of the FAA inspector charged wth determ ning
respondent’s conpliance with Part 43 or Part 145 standards in its

propeller repair work. See Cassis v. Helns, 737 F.2d 545, 547

(1984). There can be no question but that the false entries had
that potential here, for an inspector reviewing TPI's work orders
woul d have no reason not to conclude, mstakenly, that the
correct nuts had been installed, and, therefore, that Part 43
performance standards were being adhered to. As the |aw judge
observed: “And here there was no reason to use the entry that
the 2043 nut was used except to fal sely encourage soneone to
believe that the manual s had been followed” (1.D. at tr. page
693) .

Respondent’ s second objection to the initial decision
attacks the | aw judge’s determ nation that a preponderance of the
evi dence supports the allegations in Count V to the effect that
TPl perfornmed propeller work on a Bonanza aircraft at a tinme when
the repair station’s certificate was under suspension for refusal

to pernmit a facility inspection.®® Specifically, respondent

3The Administrator alleged in Count V that respondent’s conduct
vi ol ated FAR sections 43.9(a), 145.57(a), and 145.3. The text of
section 145.57(a) is given, supra, in note 10. That charge
results fromrespondent's failure to neet Part 43's requirenent

t hat nmai ntenance entries be made for the work acconplished on the
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contends that the law judge’s findings of facts as to the charges
in this count are contradi cted by evidence the respondent
mai nt ai ns shoul d have been given nore weight. Qur review of the
record reveals that the only evidence that is contrary to the | aw
judge’s findings is the testinony of respondent’s M. Finefrock,
who denied that his shop had done the propeller work that
virtually all of the other evidence adduced on the question
strongly, if not conclusively, suggested it had done. In other
wor ds, respondent’s objection to the |aw judge’ s deci sion
concerning Count Vis actually an indirect challenge to the | aw
judge’s clear, albeit inplicit, rejection, as a natter of
credibility, of M. Finefrock’s self-serving denial of his
conpany’s invol venent .

Respondent has not established that the |aw judge’'s
credibility determnation was arbitrary or clearly erroneous, and
the record otherw se contains anple circunstantial proof, fully
recounted by the |law judge, that respondent did in fact perform

mai nt enance on the Bonanza when its authority to do so lawfully

(..continued)

Bonanza, as specified in section 43.9(a). FAR section 145.3 sets
forth the general prohibition against performng unauthorized
repair station work. It reads as follows:

8§ 145.3 Certificate required.

No person may operate as a certificated repair station
w thout, or in violation of, a repair station certificate.
In addition, an applicant for a certificate may not
advertise as a certificated repair station until the
certificate has been issued to him
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had been taken away.'* In these circunstances, no valid reason
appears for disturbing the |l aw judge’s resolution of the
conflicting evidence the parties submtted on Count V.
ACCORDI NGLY, I T IS ORDERED THAT:
1. The appeal of Thunderbird is denied; and
2. The Emergency Order of Revocation, as nodified by the

| aw judge, and the initial decision are affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

YThe law judge’s credibility finding is not subject to reversal
because, for exanple, no direct evidence was adduced as to the
physi cal delivery of the Bonanza to TPI’'s hangar or as to the
identity of the individuals at TPl who worked on the aircraft.



