SERVED: April 3, 1998
NTSB Order No. EA-4649

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 2nd day of April, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15142
V.

GECORCE L. MACUEN

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

The Adm nistrator has noved to dism ss the respondent’s
appeal because it was not perfected by the filing of a tinely
appeal brief, as required by Section 821.57 of the Board s Rul es
of Practice, 49 C.F.R Part 821.' W will grant the notion.

'Section 821.57(b) provides, in pertinent part, as foll ows:

8§ 821.57 Procedure on appeal.
(b) Briefs and oral argunent. Unless otherw se

aut hori zed by the Board, all briefs in energency cases

shall be served via overnight delivery or facsimle

confirmed by first class mail. Wthin 5 days after the

filing of the notice of appeal, the appellant shal

file a brief wwth the Board and serve a copy upon the

other parties. Wthin 7 days after service of the

appeal brief, areply brief may be filed, wth copies

served (as provided above) on other parties...

Appeal s may be dism ssed by the Board on its own

initiative or on notion of a party, notably in cases
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On March 11, 1998, respondent filed a tinmely notice of
appeal fromthe oral initial decision of Adm nistrative Law Judge
WlliamE Fower, Jr., rendered in this energency revocation
proceedi ng on March 10.2 Respondent did not, however, file an
appeal brief within 5 days after that date.?

In the absence of good cause to excuse respondent's failure
to conmply with the tine limt for filing an appeal brief,
di sm ssal of his appeal is required by Board precedent. See
Adm ni strator v. Mahaffey, NISB Order No. EA-4492 (1996);
Adm nistrator v. Mace, 7 NTSB 478 (1990), aff’'d, 948 F.2d 781
(D.C. Cr. 1991); Adm nistrator v. Hooper, 6 NISB 559 (1988).

ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's notion to dismss is granted; and

2. The respondent's appeal is dism ssed.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

(..continued)
where a party fails to perfect the notice of appeal by
filing a tinmely brief.

°The | aw judge affirmed an order of the Admi nistrator
revoki ng respondent's airman certificate wwth commercial pil ot
privileges and flight instructor certificate for his alleged
viol ations of sections 61.59(a)(2), 61.189(a)(1), and 61.195(c)
of the Federal Aviation Regulations, 14 CF. R Part 61. The
order all eges, anong other things, that the respondent nmade a
fraudulent or intentionally false entry in a student pilot’s
| ogbook.

3As of the date of this order, respondent has not filed an
appeal brief or a response to the Adm nistrator’s notion.

We note that the | aw judge erroneously told respondent that
he had 10 days in which to file his appeal brief, not 5 as stated
in section 821.57(b) of the Board's rules, 49 C.F. R § 821.57(b).
G ven that respondent never filed an appeal brief, and nore than
10 days has el apsed, this error was harnl ess.



