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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 6th day of April, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14816
V.

ROBERT J. SOMVERS,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on July 23,
1997, following an evidentiary hearing.' The |aw judge affirmed
an order of the Adm nistrator, on finding that respondent had

violated 14 CF. R 91.7(a), and 135.65(b) and (c) in connection

! The initial decision, an excerpt fromthe transcript, is
attached. The Adm nistrator did not appeal the | aw judge’s
sanction reduction, froma 120- to a 70-day suspensi on.
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with a Part 135 flight on Septenber 19, 1995.2 W deny the
appeal .3

On Septenber 19, 1995, respondent was the pilot in conmmand
of a passenger-carrying, Part 135 flight from Stoney River to
Anchorage, AK. According to the testinony of his one passenger,
M. Mailer, before takeoff respondent pointed out that the co-
pilot seat (which M. Mailer occupied) could not be placed in an
upright position, and that the door on the co-pilot side of the
aircraft “tended to pop open in turbulence.” Tr. at 12. During
the flight, M. Mailer’s seat was in a reclining position, so
that to sit up straight he had no seat support. The aircraft
encountered severe turbulence, making it extrenely difficult to
remain stable in his seat. M. Miler testified that the door
popped open by itself and he was unable to close it. He further
testified that he had to hold onto the seat bottomto keep from
bumping into either the pilot or the (partially) open door.

There is no dispute in the record that, were the facts as M.

2 Section 91.7(a) prohibits operation of unairworthy aircraft.
Sections 135.65(b) and (c), as pertinent here, require the pil ot
in command to enter or have entered in the aircraft naintenance
log all nmechanical irregularities that come to his attention
during flight, and require each person deferring action
concerning an observed failure or malfunction to record that
action in the maintenance |og.

® The exhibit attached to respondent’s appeal is stricken as
i nproper new evidence. See 49 CFR 821.50. Also, respondent has
filed a reply to the Admnistrator’s reply brief, arguing that
the Adm ni strator has raised new issues to which he is entitled
to respond. The Adm nistrator agrees, in part, with respondent’s
clains. W do not, and respondent’s reply of QOctober 16, 1997 is
rejected. That respondent had not anticipated the substance of
the Adm nistrator’s response is no reason to permt further
(continued.))
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Mailer testified, the cited violations would have been
est abl i shed.

In his testinony, however, respondent denied making the
statements M. Mailer attributes to him and denied that there
were any problens with the seat. As to the door, he clained that
M. Miler caused the door to open by |eaning on the door’s
arnrest (near to where the handle was |ocated). According to
respondent, there was nothing wong with the door either before
or after the flight. 1In his decision, the |aw judge noted the
dianetrically opposed statenents, and explained his credibility
finding in favor of the passenger.

On appeal, respondent clains that the |aw judge
m sunder st ood and m sapplied the evidence regarding the door.
However, as the Adm nistrator points out, respondent does not
chal l enge the | aw judge’s finding regarding the seat. No do we
see any basis to overrule the law judge's finding in that regard,
in light of the extrenme deference we pay to his credibility

findings. Admnistrator v. Smth, 5 NISB 1560, 1563 (1986), and

cases cited there (resolution of credibility issues, unless nade
in an arbitrary or capricious manner, is wthin the exclusive
provi nce of the law judge). The Admnistrator is correct that
this evidence independently supports findings that respondent
violated the cited regul ati ons, and i ndependently supports a 70-

day suspension. See cases cited by the Adm nistrator, especially

(continued.))
briefing.



4

Adm ni strator v. Yarsley, 6 NISB 524 (1988).

Even need we consi der respondent’s chall enges to the door-
related findings, we would find no nerit to them Respondent
argues that the | aw judge erroneously concluded that post-flight
repair of the outer door handle hinge pin supported the
Adm ni strator’s case. Respondent may well be correct that the
outer door handle hinge pin is not related to the inside door
| ocki ng mechanismand it was error for the | aw judge to suggest
that it was, but that is not the issue (and, thus, at nost woul d
be harm ess error in the initial decision). The issue is a
br oader one: whether the door opened by itself during turbul ence,
and whet her respondent knew of a problemin this regard before
this flight. The |law judge decided this issue primarily on M.
Mailer’s testinony, which as noted earlier was found nore
credi bl e than respondent’s.

Respondent’ s ot her claimon appeal -- that the | aw judge
erred in failing to find that M. Mailer inadvertently opened the
door -- also does not persuade us. W have reviewed M. Miiler’s
testinony and the |aw judge’ s discussion of it. Respondent’s
cross-exam nation of M. Miiler convinces us not that M. Miler
hi msel f caused the door to open (the nost it would show is that
he thought it was open when it was cl osed, and vice versa), but
that he was attenpting to the best of his recollection to testify
to what happened. His failure to remenber with certainty all the
details on these points and his willingness to question his

recol l ection of events alnost 2 years earlier does not provide



5
reason for us to overturn the law judge's credibility finding.
Further, this argunent does not address M. Miiler’s testinony
that respondent told him before the flight, that the door popped
open during turbul ence.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The exhibit attached to respondent’s appeal is stricken
and respondent’s notion to accept his reply to the
Adm nistrator’s reply brief is denied;

2. Respondent’ s appeal is denied; and

3. The 70-day suspension of respondent’s airman
certificate(s) shall begin 30 days fromservice of this order.*
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

* For the purpose of this order, respondent nust physically
surrender his certificate(s) to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



