SERVED: April 15, 1998
NTSB Order No. EA-4651

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 7th day of April, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket No. SE-13828

ROBERT C. PEACON,

Respondent .

N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Respondent has filed a petition requesting reconsideration,
rehearing, and nodification of NTSB Order No. EA-4607. The
Adm nistrator has filed a brief in reply, urging dismssal of the
petition. For the reasons that follow, we deny the petition.

In NTSB Order No. EA-4607, we granted the Adm nistrator's
appeal and reversed the sanction inposed by the | aw judge. W
i nposed a 90-day suspension of respondent's ATP certificate. The
respondent did not appeal the findings of fact or the findings of
| aw t hat were made by the |aw judge. Moreover, respondent did
not dispute the facts in his reply to the Adm nistrator's appeal .
The |l aw judge's findings were specifically affirmed by the Board.
ld. at 16.

Rul e 821.48(c) of the Board's Rules of Practice in Ar
Safety Proceedings, 49 CF. R 8 821.48(c), nakes clear that any
error contained in the initial decision which is not objected to

6918A



2

on appeal nmay be deened to have been waived. Since respondent
did not appeal the |law judge's initial decision, the nerits of
the Admnistrator's case may not be chal |l enged here.
Adnministrator v. Hamilton, NTSB Order No. EA-3583 at 2 (1992).°
As the Board noted in Adm nistrator v. Lanbert, 4 NTSB 1373
(1984), a respondent may not use a petition for reconsideration
as a vehicle for making contentions that should have been, but
were not, made on appeal .?

To the extent that respondent's petition challenges the
basis for the Board's inposition of a 90-day suspension, we have
considered his argunents and, in our view, they do not conpel any
nodi fication of our decision.

ACCCRDI N&Y, |IT IS ORDERED THAT:

Respondent's petition is denied.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

'Respondent criticizes the Board for not "directly
confronting"” the provisions of FAR § 91. 705(a). The content of
the regul ations were not in issue, because respondent failed to
chal I enge them

Nor will we consider the witten statement of a witness
that was attached to respondent’'s petition, since he offers no
expl anati on what soever why the statenent could not be introduced
at the time of the hearing.



