SERVED: April 28, 1998
NTSB Order No. EA-4654

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 9th day of April, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14774
V.

RAFAEL SERRATO,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on August
18, 1997, entering judgnent on the pleadings in favor of the
Adnministrator.® The |law judge affirmed an order of the
Adm ni strator revoking respondent’s airman and nmechanic

certificates, on finding that respondent had violated 49 C. F. R

! The initial decision is attached.
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61.15 and 65.12, and 49 U.S.C. 44709(b) and 44710.2 W deny the
appeal .

Respondent was convicted of conspiracy to possess with
intent to distribute cocaine and conspiracy to possess anot her
control | ed substance. Respondent is currently incarcerated.

There is no question but that the | aw judge correctly found
t hat respondent had violated the cited regulations. Revocation

is the appropriate sanction. See Adm nistrator v. Kolek, 5 NTSB

1437 (1986), aff'd Kolek v. Engen, 869 F.2d 1281 (9th Cr. 1989),

and Adm nistrator v. Correa, NISB Order EA-3815 (1993) (drug

conviction, even w thout use of aircraft or certificate, warrants
revocation). Under 8§ 44710, however, and in contrast to the

typi cal revocation order where a respondent nmay reapply after 1
year, there can be no future certificate issuance. The |aw

j udge’ s conclusion that respondent’s having carried cocai ne,
whil e a passenger in a comrercial airliner, satisfies the
statutory, permanent revocation requirenent of 8 44710 is

consistent wwth precedent. See Adm nistrator v. Hanpton, NTSB

Order No. EA-4251 (1994) (while we may or may not agree, we nust
defer to Admnistrator’s interpretation). But see Senate Report

No. 98-228 (1984). Thus, although on appeal, respondent asks

2 The cited regul ati ons provide for the suspension or revocation
of certificates and ratings for alcohol or drug-rel ated
convictions in Federal or State court. Section 44709, as
pertinent, contains simlar discretionary authority, and section
44710, as pertinent, requires lifelong revocation in the case of
a narcotics felony where the respondent served as an airnman or
was on an aircraft in connection with the offense.
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that the sanction be mtigated to suspension for 1 year or that
it belimted to his pilot certificate (and not his nechanic
certificate), we are wi thout power to do so. Further, that he
woul d use his certificate to earn a living is not a basis we have

accepted to reduce sanction. Admnistrator v. Mhunmed, NTSB EA-

2834 (1988) at p. 11, and cases cited there (consideration of the
i npact of the sanction on the individual is directly contrary to
establ i shed precedent).

Contrary to respondent’s argunent, section 44710 did not

have ex post facto application to respondent, even if that

principle were applicable here, which it is not. And, finally,
respondent’ s request for an indefinite continuance is
unjustified.® Respondent’s status does not prevent himfrom
retai ning counsel, or obtaining other assistance, nor is he
entitled to such as a matter of |aw

ACCORDI NGY, IT IS ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The revocation of respondent’s certificates shall begin
30 days from service of this order.*
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®1In earlier requests he sought a continuance until Novenber
1999, his anticipated rel ease date.

* For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



