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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 7th day of August, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14740
V.

ROCK ABQOU- SAKHER

Respondent .
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CPI Nl ON AND ORDER

Respondent, appearing pro se, and the Adm nistrator
bot h appeal the initial decision of Adm nistrative Law Judge

1.t

WIlliam A Pope, By that decision, the | aw judge
affirmed the Adm nistrator’s contention that respondent

viol ated sections 91.13(a) and 91.119(a)-(c) of the Federal

1 A copy of the law judge’s witten decision is attached.
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Avi ation Regul ations (“FARs”), 14 CFR Part 91, but only as
to one of two alleged instances of |low flight by
respondent.? The |aw judge, on account of his nodification
of the Adm nistrator’s order, reduced respondent’s sanction

froma 180-day to a 90-day suspension.® W deny both

2 FAR 88 91.13 and 91.119 provide, in relevant part, as
fol |l ows:

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of
air navigation. No person may operate an aircraft
in a careless or reckless manner so as to endanger
the life or property of another.

* * * * *

8§ 91.119 Mninum safe altitudes: GCeneral.

Except when necessary to takeoff or | anding,
no person nmay operate an aircraft bel ow the
follow ng altitudes:

(a) Anywhere. An altitude allowing, if a
power unit fails, an enmergency |anding w thout
undue hazard to persons or property on the
surface.

(b) Over congested areas. Over any
congested area of a city, town, or settlenent, or
over any open air assenbly of persons, an altitude
of 1,000 feet above the highest obstacle within a
hori zontal radius of 2,000 feet of the aircraft.

(c) Over other than congested areas. An
altitude of 500 feet above the surface, except
over open water or sparsely populated areas. In
t hose cases, the aircraft may not be operated
cl oser than 500 feet to any person, vessel,
vehicle, or structure.

* * * * *
® The Administrator’s conplaint alleged that respondent

viol ated sections 91.13(a) and 91.119(a)-(c) during each
(continued .



appeal s.*

The initial decision includes a detailed recitation of
t he evidence, but the essence of the Admnistrator’s case is
that, on one occasion, respondent flew over the scene of a
fire at an altitude of approximately 150 feet, and, on
anot her occasion, that he flew over persons and airport
buil dings at an altitude of 150 feet after making an early
clinmbout on takeoff. The law judge affirnmed the violations
stemming fromthe first incident, but dismssed the
violations associated with the alleged second incident.>

On appeal, respondent takes issue with the | aw judge’s
findings wth respect to the Admnistrator’s first all eged
instance of low flight, the fire scene incident.
Respondent’s brief, however, nerely argues his own
interpretation of the evidence, and because we perceive no
error in the |aw judge’s evaluation of the evidence we w |

not disturb his factual findings.®

(continued . . .)
al | eged incident.

* The Administrator conditions her appeal of the |aw judge’s
nmodi fication of sanction on our reinstatenent of at | east
one of the violations associated with the second al |l eged

i nstance of low flight.

> The law judge found that respondent operated his aircraft
at an altitude of 250-300 feet above the fire scene.

® Contrary to respondent’s assertions, the record contains
anpl e basis for the |law judge s conclusion that the aircraft
observed flying | ow over the fire scene was, indeed,
respondent’s aircraft. See, e.g., Transcript (“TR') at 482-
(continued . . .)



The Adm nistrator takes issue with the law judge’s
di sm ssal of her allegations regarding the second, or
airport, incident. She disputes the |aw judge’s concl usion
that there was insufficient evidence that respondent failed
to adhere to mninum safe altitudes, arguing that there was
sufficient evidence to find violations of sections 91.13(a)
and 91.119(c).” According to the Adm ni strator, even
t hough M. Edward “M ke” Wight -- the only witness to the
al l eged incident found by the |aw judge to have any
credibility on the matter -- could not estimate respondent’s
altitude as he overflew himwhile he was standing in the
airport termnal parking lot, his testinony nonethel ess
“established that [r]espondent . . . veered right before the
departure end of the runway” and therefore that he violated
section 91.13(a) and section 91.119(c). This argunent,
however, assunes that respondent’s aircraft was operated

cl oser than 500 feet to the surface, persons or structures.?

(continued . . .)
485.

" Al though the Adnministrator’s appeal focuses on the section
91. 13(a) and section 91.119(c) charges, her brief also notes
that, with respect to the airport incident, respondent was
al so charged with violating sections 91.119(a) and (b). The
Adm ni strator appears to argue that the |aw judge did not
expressly rule on those charges, but we think that it is
quite clear fromhis decision that he rejected those

all egations as well. In any event, we have reviewed the
record and we do not think it supports such charges. See
footnote 9, infra.

8 In this regard, we think that, given the trigononetric
(continued . . .)



The | aw j udge, who observed all testinony on the issue,
f ound ot herwi se, and the Adm ni strator denonstrates no ot her

reason for us to disturb his findings or conclusions.?®

(continued . . .)

realities of lines of sight, the Adm ni strator makes too
much of Wight's statenment that he initially observed
respondent’s aircraft “just above the trees” immediately
after takeoff, especially when Wight also testified that he
observed respondent’s aircraft “clinbing about as hard as
[it] could” and professed to being unable to estimte
altitude with any degree of reliability. Simlarly,

al t hough the FAA inspector who testified as an expert for
the Adm nistrator estimated, using standard perfornance
criteria, that respondent’s aircraft could have only reached
an altitude of several hundred feet by the tine it passed
over the termnal building, he admtted to having no

know edge of the clinb performance associated with the nore
powerful engine and clinb propeller allegedly installed on
respondent’s aircraft.

° To the extent the Administrator argues that respondent’s

t akeof f was grounds for an independent, as opposed to
residual, finding of carel essness or reckl essness, we

di sagree. Absent a showing that the aircraft was bel ow 500
feet as it passed over airport structures or persons, in an
area we deemfromthe record to be non-congested, and absent
a showi ng that respondent’s flight path actually decreased
hi s chances of returning for a safe landing in the event of
an engine failure, we are not persuaded that the record
denonstrates respondent’s takeoff to have been carel ess or
reckl ess.



ACCORDI NGY, IT IS ORDERED THAT:

1. The Adm nistrator’s appeal is denied;

2. Respondent’ s appeal is deni ed,;

3. The initial decision is affirmed; and

4. The 90-day suspension of respondent’s airman
certificates, including his comrercial pilot certificate,
shal | comence 30 days after the service date of this

opi ni on and order.

HALL, Chairman, FRANCI' S, Vice Chai r man, HAMVERSCHM DT,
GOGELI A, and BLACK, Menbers of the Board, concurred in the

above opinion and order.

1 For the purposes of this order, respondent nust
physically surrender his airman certificates to an
appropriate representative of the FAA pursuant to FAR 8§
61. 19(f).



