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Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14944
V.

DENNI' S J. GUNDER

Respondent .
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CPI Nl ON AND ORDER

Respondent appeals the oral initial decision of
Adm ni strative Law Judge Wlliam R Millins, issued at the
conclusion of an evidentiary hearing held on Decenber 9,

1997.' By that decision, the |law judge affirnmed the

1 An exerpt fromthe hearing transcript containing the | aw
judge’s oral initial decision is attached.
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Adnministrator’s imredi ate revocati on® of respondent’s airman
certificate pursuant to 49 U.S.C. § 44710(b)(2).® W deny
t he appeal .

In the June 13, 1997, Order of Immedi ate Effectiveness,
|ater filed and anended as the conplaint in this proceedi ng,
the Adm ni strator all eged:

1. You are now, and at all tinmes hereinafter

menti oned were, the holder of Airman Pil ot
Certificate No. 2112384 with conmmercial pilot

2 Respondent waived the expedited procedures applicable to a
revocation order with i medi ate effectiveness.

849 U.S.C. § 44710 provides, in relevant part, as foll ows:

8§ 44710. Revocation of airnman certificates for
control |l ed substance viol ati ons

* * * * *
(b) Revocation
* * * * *
(2) The Adm nistrator shall issue an order

revoking an airman certificate issued an i ndividual
under section 44703 of this title if the Adm nistrator
finds that--

(A) the individual know ngly carried out an
activity puni shable, under a law of the United States
or a State related to a controll ed substance (except a
law related to sinple possession of a controlled
subst ance), by death or inprisonnent for nore than one
year;

(B) an aircraft was used to carry out or
facilitate the activity; and

(© the individual served as an airman, or was on
the aircraft, in connection with carrying out, or
facilitating the carrying out of, the activity.

* * * * *



privil eges.

2. On divers occasi ons between about April 28,
1993[,] and April 22, 1994[,] you possessed
and transported nmarijuana aboard G vil
Aircraft NLOS5TA, a [Piper Cherokee Six],
bet ween various points in western Al aska
i ncludi ng several rural villages.*

3. You acted as pilot-in-command or were aboard
such aircraft on the flights referenced in
par agraph 2 above.

4. The marijuana was then distributed to various
individuals in those vill ages.

5. Marijuana is a controlled substance as
defi ned by the Conprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S. C
802) .

6. The possession, transportati on and
distribution of marijuana as referenced above
IS puni shable by a period of inprisonnment in
excess of one year under both federal |aw as
provided in the United States Code and state
| aw as provided in the Al aska statutes.
Respondent admitted the allegations contained in
par agraphs one, five and six, so the issue at the hearing
was, essentially, whether respondent used an aircraft to

distribute marijuana. W think the record supports the | aw

* Respondent argues that the |aw judge inproperly assuned
the role of an advocate for the Adm nistrator when he asked
counsel for the Adm nistrator, after he professed a pl eading
error in that the conplaint described respondent’s aircraft
as a Cessna 185 when, in fact, the Admnistrator’s evidence
denonstrated it to be a Piper Cherokee Six, whether he

“W sh[ed] to nmake a notion to amend.” We find no error. To
be sure, the | aw judge’s question does not, under the
circunstances, rise to the level of advocacy, and, instead,
we think it nmerely exhibits an exercise of control over the
orderly presentation of evidence that is properly commtted
to a law judge's discretion. See Transcript (“Tr.”) at 23-
24.



judge’s finding that he did.

In April of 1994, two United States probation officers
searched respondent’s hone in Bethel, Alaska, and di scovered
approximately a half pound of marijuana in a bag in a
closet. One of the officers, Wlliam$S. Mrza, testified
that he had a candid conversation with respondent during
whi ch he told respondent that their search revealed only the
single large bag of marijuana and that this seened to
i ndi cate that respondent, hinself, was not using the drug.
Respondent, according to Merza, clained that he was not
using the drug and, instead, confessed to distributing
smaller lots to his friends, many of whomlived in renote
bush communities, by use of his airplane. Merza also
testified that:

Gunder again reiterated to nyself and [the ot her

probation officer, Eric D.] Odegard . . . that,

you know, he was not in this for big noney; he was

just supplying his friends. And he was flying out

to the bush communities and selling marijuana

basically at cost, and he kind of |ooked at it as

providing a service. He wasn’'t in it for the

nmoney, per se; he was just hel ping people out. 1In

his own way, that’'s the way he phrased it.

Tr. at 20.° Odegard corroborated Merza's recollection of
respondent’s statenents. Tr. at 45-46. Although respondent
di sputes that he told the officers that he used his airplane

to transport and distribute marijuana, the | aw judge

> At the tine, respondent was on parole after serving tine
in prison for a federal controlled substance distribution
convi ction.



credited Merza and Odegard, and it is well-settled that we
defer to such credibility assessnents. See, e.g.,

Adm nistrator v. Smith, 5 NITSB 1560, 1563 (1986).

Respondent argues that the 38 nonths which el apsed from
the tine of his alleged adm ssion to the issuance of the
Adm nistrator’s order of immediate effectiveness is an
i nproper delay that prejudiced himfrom defendi ng agai nst
the Adm nistrator’s charges. The Adm nistrator issued a
Notice of Proposed Certificate Action (“NOPCA’) within 6
nmont hs of learning, in 1996, of the events in April of 1994,
however, and we therefore find no unreasonabl e del ay
attributable to the Administrator.®

Respondent al so argues that in failing to identify
whi ch state or federal narcotics |aw he allegedly violated,
the Adm nistrator’s conplaint gave himinsufficient notice

of the allegations he would be called upon to defend.

® Oddly, the Administrator initially proceeded with this
case on a routine basis -- issuing a NOPCA for revocati on,
and even hol ding an informal conference with respondent --
bef ore apparently deciding, approxi mtely seven nonths after
i ssuing the NOPCA, to issue an order making revocation

i medi ately effective. Respondent’s conplaints about that
subsequent decision invite us to eval uate sonet hi ng over

whi ch we have no jurisdiction. See, e.g., Admnistrator v.
Pool e, NTSB Order No. EA-4425 at 3 (1996) (“[i]Jt 1s well-
settled . . . that the Board is not enpowered to review the
reasonabl eness of the Admnistrator’s determ nation that an
enmergency requiring i medi ate action exists”). Nonethel ess,
no delay attributable to that decision could have had any
prejudicial 1nmpact on respondent’s ability to defend

hi msel f, for he had notice of the allegations of m sconduct
-- and thus the type of evidence to be preserved -- as of
the earlier issuance of the NOPCA




Respondent, however, never sought clarification on the
matter, either through a notion for a nore definitive
statenent or otherw se, and, in any event, he admtted in
his answer to the Adm nistrator’s conplaint that his all eged
conduct, if proven, inplicated inprisonnment for nore than
one year under both federal and state law. [In sum
respondent has raised no i ssue which warrants di sturbing the
| aw judge’'s affirmati on of the Adm nistrator’s order.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The Adm nistrator’s revocation of respondent’s

airman certificate is affirned.

HALL, Chairman, FRANCI' S, Vice Chai r man, HAMVERSCHM DT,
GOGELI A, and BLACK, Menbers of the Board, concurred in the

above opinion and order.



